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THE EXTENSION OF LAW TEACHING AT 
OXFORD} 


IR, — The Rhodes Scholarships have conferred many benefits on 
Oxford. They have brought to us a body of men who form a 
new and good element in our university life. The presence of the 
Rhodes Scholars (and this is one of the points. upon which I wish to. 
dwell in this letter) has done a great deal already, and may do much 
more hereafter, to give new life to the study of law at Oxford. For 
the Rhodes Scholars, whether they come from the United States, or 


from our English Colonies, such as the Canadian Dominion or the 
Commonwealth of Australia, are likely to study law and to study it 
with great effect. They are men on the average a little older than 
most of our undergraduates at the date of their matriculation. They 
have already seen something of life; they have many of them before 
coming to England studied law under distinguished teachers, for ex- 
ample, the Harvard Law Professors, or the Professors of Columbia 
University. They are men —and this is a great point — who have 
been accustomed to consider the learning of English law the proper 
subject of post-graduate study. 

In these respects they occupy a different position from their Eng- 
lish fellow-students. Not one Englishman in a thousand who matric- 





1 A Letter to the Harvarp Law Review. 


For the interest of readers we reprint the following from the “Times,” May 12, roro: 

“The electors to the Lectureship in Private International Law have to-day elected 
Mr. Albert Venn Dicey, B. C. L., honorary D.C. L., Fellow of All Souls. All Souls 
College has undertaken to provide a stipend for this new lectureship. The lecturer 
is required to lecture and to receive students desirous of informal instruction in inter- 
national law. Dr. Dicey, it will be remembered, last year resigned the Vinerian Pro- 
fessorship of English Law, and is now Emeritus Professor.”” — Ep. 
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ulates at Oxford has studied the law of England. The teaching of 
the law school at Oxford has indeed already told on the study of law 
in England. Of the young men who have left us many have already 
made a brilliant success at the English Bar; of these some, at any rate, 
have learned the elements of law at Oxford. Not a few have per- 
ceived that to go through the examination necessary for the attain- 
ment of the B.C. L. degree well repays the work needed for going 
through it with success. It gives one of the best law degrees to be 
acquired in the United Kingdom. A first or even a second class in 
this examination is a guarantee that the student knows more of the 
principles both of English and of Roman Law than ninety-nine out 
of every hundred young men when about to be called to the Bar. 
A man who reads for the B. C. L. degree is, moreover, provided with 
as good, as sensible, and as thorough-going a scheme of legal study 
as any person can desire who is seriously bent on reading law with a 
view to future practice. Hence the renovation of the examination 
for the B. C. L. degree, due originally, I ought to add, to the energy 
and perseverance of my friend, Mr. Bryce, our present Ambassador 
at Washington, and my friend Professor Holland, who year by year 
adds reputation to the Chair of International Law, attracting a small 
but very remarkable body of students who are bent upon the ac- 
quisition of general legal knowledge and on combining practical 
knowledge of the law of England with the study of the principles of 
the law of Rome. 

But at this point there comes another most serious difference 
between the Englishmen and the Rhodes Scholars who desire to take 
the B.C. L. degree, and thus go through what with Englishmen and 
with the Rhodes Scholars is really a course of post-graduate study. 
Unfortunately for the University, Englishmen reading for the B. C. L. 
degree study law but do not, for the most part, study it at Oxford. 
They wish to be called to the Bar. They go to London to read in 
Chambers. The knowledge to be acquired there is to them indis- 
pensable. They read for the B.C. L. degree, but they read in 
London. 7 

The position of a Rhodes Scholar who aims at a B.C. L. degree is 
different. He is from the time of his arrival here engaged in effect in 
post-graduate study. He has obtained a degree in Arts in some other 
University. If he has already studied law, for example, at Harvard, 
he.is already accustomed to consider the post-graduate study of law 
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as the natural thing. If he has enjoyed the inestimable advantage of 
training in your Law School, he starts with every chance of success in 
the B.C. L. examination. He can, if he likes, pursue this object from 
the very commencement of his career at Oxford. Just because he is a 
Rhodes Scholar, it is in Oxford during Term time that he must study. 
Rhodes Scholars will, if I may venture to say so, find in reading for 
the B.C. L. degree the best possible supplement to that admirable 
catechetical teaching which connected, as it is, especially with 
Harvard, has, I am told, spread to the law schools of many other 
American universities. 

For this system I have always entertained and expressed the 
greatest admiration. Your distinguished professors wisely fix the at- 
tention of their pupils on reported cases and the inferences to be 
drawn therefrom. This brings young men into touch with reality. 
But to an English teacher it would seem, if I may venture to play the 
part of the friendly critic, that to this invaluable foundation there 
ought to be added a wider knowledge of the law of Rome than, unless 
I am mistaken, is given in the celebrated law schools of America, 
and also an acquaintance, which can hardly be obtained from cases 
alone, with the principles to be gathered from the works of the best 
among the legal writers of England and of America. The now ever 
growing mass of good legal literature must be studied as no small 
part of the English world of letters. Whilst I earnestly wish that 
the catechetical teaching of law may be more and more cultivated 
at Oxford, I still hold that the consecutive lectures there delivered 
are admirably suited for the literary and logical exposition of legal 
principles. 

Let me now turn to the advantages, some of them new, offered by 
Oxford to the students who we hope will flock to us from the Colo- 
nies of England and the States of the American Commonwealth at 
the end of the next long vacation. Great and systematic efforts, 
fostered with great liberality by the College of All Souls, have been 
made for years to extend the field and to improve the substance of 
our teaching, not only in law, but in subjects connected with legal 
studies. We have for years happily possessed teachers of Interna- 
tional Law and of Roman Law of high and universally acknowledged 
reputation. Of the way in which the Professorship of English Law 
has been filled I am hardly the person to form or give an opinion. 
The Vinerian Professor who in 1909 resigned his chair after a tenure 
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of office of some twenty-seven years, has been succeeded by a man 
who, after obtaining the most varied of University honours, has 
practised law with success in London, and exchanged, whilst still a 
young man, a very promising career as a Chancery lawyer for the 
post of a teacher of law at Oxford. It is quite certain that no lawyer 
of greater eminence or excellence has ever occupied the Vinerian 
Chair. 

But in this paper I am concerned far less with the merits of the 
Oxford Faculty of Law, as it has existed, or now exists, than with the 
recent efforts made to extend our sphere of legal teaching. I will 
emphasise two of them; because the lectureships or readerships 
which I am about to describe have in my judgment a special interest 
for American students. There has been created, almost the-other day, 
a Lectureship on Political Theory and Institutions. The name is too 
vague — though perhaps the indefiniteness of the name is not with- 
out its advantage — to convey a very fixed meaning to your readers. 
Mr. William George Stewart Adams, the elected Lecturer, is, one 
may venture to assert, as well acquainted with the law and the prac- 
tice of what one may call administration, as any man who could 
have been appointed. He has lectured with success as Professor at 
Manchester. He has taught and learnt much in the Universities 
of the United States. He has been, so to speak, the right-hand man 
of Sir Horace Plunkett in his patriotic and successful labours to 
revive and improve the industries of Ireland. Mr. Adams is a teacher 
from whom we may expect much. In none of the many places he 
has occupied has he disappointed those who relied on his energy 
and talent. 

All Souls has also created a Lectureship in Private International 
Law (Conflict of Laws). My studies have interested me much in 
the subject, and it is impossible I should not feel every wish that 
this branch of law should receive more attention than has hitherto 
been devoted to it in Oxford. The reason why it has been but slightly 
studied by undergraduates is that it is only in the B. C. L. examina- 
tion that the subject of the Conflict of Laws may be taken up by 
the candidate for a degree. No man can for the moment expect that 
a very large class can be collected together for the study of a subject 
which, to those acquainted with it, presents special fascinations. 
Yet I am inclined to think that it ought to, and when its nature is well 
understood will, draw to it a definite body of American students. 
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They are in the first place, well trained in the subject by teachers 
such as Professor Beale. The whole topic, again, of Private Inter- 
national Law is becoming year by year of more and more impor- 
tance in England; and I cannot but suppose both from the nature of 
things, and from American law reports no less than from American 
treatises, that among the forty-eight States of the Union questions 
about the conflict of laws must have an exceptional and a living in- 
terest. To these considerations may be added one other. Among 
the best-known of the authors, who since the beginning of the nine- 
teenth century have occupied themselves with this province of law, 
stand Story and Savigny. Each may be considered the immediate 
ancestor of two different schools each of which has produced many 
and distinguished disciples. At the head of the Anglo-Saxon school 
assuredly still stands Story. At the head of what I may call the 
Continental School of writers on Private International Law, as in- 
dubitably, in my judgment, still stands Savigny. There is nothing 
more remarkable than the difference between the way in which all 
or nearly all English and American authorities regard the conflict 
of laws, and the way in which the same topic is under the name of 
Private International Law regarded by German, French, and Italian 
teachers, in short, by all the members of the Continental school who 
speak with the highest authority. To appreciate the existence and 
to understand the nature of this difference is a matter of no small 
difficulty, and well deserves, as it will repay, the labour both of 
teachers and of students. Add to this that the attempt to compare 
the English with the Continental method of dealing with the prob- 
lems of international law may, I conceive, form a good introduction 
to some comparison between the law of the English people on both 
sides of the Atlantic and the law which prevails throughout the 
more important states of the continent of Europe. Of a subject 
which has always deeply interested me I have said much. The fact 
that since I began writing this letter I have myself been appointed 
Lecturer in Private International Law permits me to say this, and 
this only. The Lecturer will certainly make an attempt to stvdy 
with his pupils the various sides of a subject to which as a writer on 
the Conflict of Laws he has for years devoted attention. 

A. V. Dicey. 


ALL Souts COLLEGE, OXFORD. 
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THE ENGLISH COMMON LAW IN THE 
UNITED STATES. 


Raise has been some debate recently regarding the law 
that is taught in our American law schools,! and the sug- 
gestion has been made that the time has now arrived when the 
emphasis should be placed upon the local law — the law of a par- 
ticular jurisdiction, like Illinois —rather than upon a so-called 
general law, which, it has been assumed, is or ought to be the same 
in all the states where the common law is supposed to prevail. 
Without contributing directly to this discussion, it has seemed to 
the writer that a better understanding of the problem of the law in 
this country, and of the meaning of the terms “local” and “general”’ 
law, would be obtained if some attempt were first made to ascer- 
tain what is meant by the common law which has been adopted in 
some form by most of the states in this country. Did the adop- 
tion of the common law of England mean the adoption of a com- 
plete system or general body of law, which should have the effect, 
if properly administered, of making the decisions of the courts of 
the different states uniform; or did its adoption mean primarily 
that, by reason of the force and effect given by the common law of 
England to decided cases, there should develop in each separate 
state, as in England, a more or less scientific system of law which, 
of necessity, must, in.each state, become in time a separate and 
distinct body of law? Which of these views, as to the effect of 
the adoption of the common law, is the accepted one, or is it true 
that, disregarding the fact that the two views necessarily involve 
more or less inconsistent ideas of what is meant by the law, the 
courts in this country have been, and still are, attempting to make 
both views prevail and work in harmony? These questions are 
worth consideration in any attempt to determine the meaning and 
nature of the common law in this country. 

For some reason the writings of Bentham and Austin upon the 
nature of the common law have never had any great influence in 





1 Vol. xxxi, Reports of American Bar Association, 1012-1027, 1091-1119, and 
vol. xxxiii, 780 and g19. 
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this country, certainly not with the courts. And yet no better op- 
portunity, perhaps, could have been offered for testing conflicting 
theories of the nature of the common law of England than the 
adoption of that law as a rule for the government of courts in 
jurisdictions different from that of England. The earlier genera- 
tions of lawyers in the United States were taught law by Black- 
stone, and his view that the courts only discover or declare a 
preéxisting law was generally accepted in this country, not only 
by writers on the law, such as Kent, but by the courts and the 
lawyers. It was, perhaps, of no great practical consequence, so far 
as English law was concerned, if Blackstone and the English judges 
preferred to say that the courts did not make the law, but only 
declared it, so long as it was always understood that the common 
law of England on any subject was never different from the law 
as settled by decided cases. But when the question concerned the 
effect of the adoption of the common law of England as a con- 
trolling source of law in another jurisdiction, it obviously made 
some difference whether English decisions were thereby made as 
controlling and binding upon the courts of that other jurisdiction 
as the decisions of its own courts, or whether English decisions 
were only made some evidence of the common law, and the courts 
of the other jurisdiction were in fact given perfect freedom to 
determine for themselves what the English common law was or 
ought to be, at the same time that their own decisions, according 
to the rule of the English common law, became binding upon them 
in the decision of subsequent cases. In the one case the common 
law of England is identified with the decisions of the English courts; 
in the other it is treated as something existing apart from the deci- 
sions of the English courts, which all courts subject to the rule of 
the common law are engaged independently in discovering and 
declaring, though in regard to which their discoveries and declara- 
tions should be the same. Which of these views is the prevailing 
one in this country? 


} 


It is generally assumed, even outside of our law schools, that 
in those states in which the English common law has been adopted, 
the decisions of the courts should, upon most questions, in the 
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absence of modifying statutes, be the same. This general assump- 
tion is illustrated by the presumption which is indulged in by the 
courts of one common-law state in regard to the law of another 
such state.? If, for instance, in a case pending in a court in IIli- 
nois, it becomes material to know the law of New York, the Illi- 
nois court, in the absence of direct evidence, will presume that the 
common law as found and declared by the courts of Illinois is the 
law of New York also, on the theory that, as both courts declare 
or interpret the same common law, they should arrive at the same 
result. This means, of course, that the decisions of the courts 
of Illinois are regarded not only as determining the law of Illinois, 
but as correctly declaring the common law adopted in the different 
states. The law of Illinois and the common law are regarded by 
the courts of Illinois as identical, and the courts of all the other 
states which derive their law from the common law of England 
regard their own decisions in the same light. But, while each 
state regards its own decisions as correct declarations of the com- 
mon law, which ought to be followed in all common-law states 
unless modified by statute, it admits that the decisions of other 
state courts, even when different from its own, do in fact deter- 
mine the law of those states, whether such law be the true common 
law or not. The settled decisions of the highest courts in each of 
the states are accepted in other state courts as conclusive evi- 
dence of the law in each of those states. 

Similarly, the United States courts, upon certain questions of 
so-called general law, not yet completely defined, assume the 
existence of a uniform law which should be declared in the same 
way by the courts of all of the states. But even this general law, 
which is regarded as so obviously the same everywhere, is not in 
fact always discovered and declared in the same way by all the 
courts. This is recognized by the federal courts, but instead, on 
that account, of following the different decisions of the state courts 
in which they sit, the federal courts assume the right to exercise 
an independent judgment in declaring this general law, so that 
there may be uniformity of decision on such questions in all the 
federal courts at least. The federal courts sometimes speak of 





2 See “Presumption of the Foreign Law,” by Albert Martin Kales, 19 Harv. L. 
REV. 401. 
8 Myrick v. Michigan Central R. R., 107 U. S. 102, rog-110. 
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this law which they declare independently as a general law, and 
sometimes as the common law, or as based upon common-law 
principles, but if there is a general law which is still more general 
than the common law, at any rate it is not regarded by the federal 
courts as different in its principles from the common law.‘ It is a 
law which is assumed to prevail at least in all of the states which 
have adopted the common law of England. 

The federal courts, in cases in which they have jurisdiction, like 
the different state courts, exercise this power of declaring the com- 
mon law for the purpose of determining the law of the states. 
The federal courts, like the state courts, assume that the general 
law and the law of the states is identical, and they assume also 
that their decisions not only correctly declare the common law, 
but the law of all the states as well. Unlike the attitude of the 
different state courts toward one another, however, the federal 
courts do not always accept the decisions of the state courts on 
these questions of general law, when different from their own deci- 
sions, as conclusive determinations of the law of the states. And 
as each court, federal and state, applies the common-law doctrine 
of stare decisis to its own decisions, the result is that contracts and 
other acts subject to the ‘‘general” law may be in fact governed 
at one and the same time by two conflicting laws, — the law as 
declared by the state court and a different law declared by the 
federal court.® 





4 In the famous Baugh case, 149 U. S. 368, the court refused to follow the deci- 
sions of the court of Ohio on the fellow-servant question, — a question of “general 
law,” — but decided it for itself as a question which “rests upon those considerations 
of right and justice which have been gathered into the great body of the rules and 
principles known as the ‘common law.’” 

5 It has not yet been determined, so far as the writer knows, whether parties may 
provide that their contract shall be governed by the law of the federal courts, but 
the law of the place of a contract is usually regarded as determined by the decisions 
of the state courts. 

Suppose a “general-law” contract is made after a decision of the state court, on 
common-law principles, declaring the rights and obligations of parties to such con- 
tracts. Suppose the federal court, exercising an independent judgment in a similar 
case, disagrees with the state court, and then suppose the contract in question comes 
before the state court and that court overrules its former decision and follows the 
decision of the federal court. Would such a change of decision by the state court 
be held to deprive the parties of their constitutional rights under the doctrine laid 
down in Muhlker v. N. Y. & H. R. R. Co., 197 U.S. 544? Or is the rule of that case 
inapplicable to cases which fall within the “general” law, and have parties no right 
to rely upon the principle of stare decisis in such cases ? 















10 HARVARD LAW REVIEW. 


The result of this doctrine of the federal courts is a striking 
illustration of the difficulties which follow from an attempt to 
apply at one and the same time, in the same territory, the common- 
law doctrine of the authority of precedent — the identification of 
the law of a particular jurisdiction with the decisions of its courts 
—and the view that the decisions of the courts are only evidence 
of the law, which other courts, if given the opportunity, may declare 
differently. In cases of “general” law, the federal courts consider 
it of more importance that the true general or common law should 
be declared as the law of the states by the federal courts at least, 
even at the sacrifice of the common-law principle of singleness of 
the law within a given territory; while in those cases where the 
decisions of the state courts have settled a rule of property, the 
federal courts deem it better to forego their assumed constitu- 
tional duty to declare independently the true common law, for 
the sake of preserving within each state the common-law prin- 
ciple of the authority of precedent and singleness in the law. 

The question which it is now necessary to consider is whether 
this common or general law, which is assumed to be the same in 
all states, is identical with the common law of England adopted 





6 See the latest case in the Supreme Court of the United States on this subject, 
Kuhn ». Fairmont Coal Co., 215 U. S. 349, where the right of the federal court to 
decide for itself a question relating to real property was sustained, the cause of action 
having accrued prior to any decision by the state court on the subject, though such 
a decision was rendered by the state court before the federal case was decided. 

Suppose that after the decision of the case by the West Virginia court, but before 
the case was decided differently by the federal court, parties in West Virginia had 
entered into a contract similar to that passed upon. If that contract later came before 
the West Virginia court and that court changed its mind, and, instead of following 
its prior decision, followed the decision of the federal court, would the doctrine of the 
Muhlker case, 197 U. S. 544, be applied on writ of error from the United States Su- 
preme Court to the state court? Probably it would. But this only shows that the 
federal court does not declare the law of the state in the common-law sense ; its power 
in such respects is not in fact codrdinate with the jurisdiction of the state court. Even 
on questions of general law it is the decisions of the state courts which in fact deter- 
mine the law of the state; the federal courts, while purporting to declare the law of 
the state, are in fact making the law of the federal courts. 

Take another example. Suppose a case similar to Gelpcke v. Dubuque had come 
up in the federal court before any decision on the question in the state court. Sup- 
pose, after the decision by the federal court, a similar case came up in the state court 
on a contract made after the decision by the federal court, and the state court dis- 
agreed with the federal court. Would the Supreme Court of the United States, on 
writ of error to the state court, hold that the decision of the state court deprived 
the parties of their constitutional rights ? 
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by the different states, in many cases by statute, or whether the 
adopted common law of England is something different from this 
general common law. 

The Supreme Court of the United States has in several instances ’ 
put the precise question, ‘‘What is the common law?” and has 
uniformly answered it in these words quoted from Kent’s Com- 
mentaries: ® 


“The common law includes those principles, usages, and rules of 
action applicable to the government and security of persons and prop- 
erty, which do not rest for their authority upon any express and posi- 
tive declaration of the will of the legislature.” 


Such a definition’ does not materially advance our present in- 
quiry, and merely suggests in another form the question: Did the 
adoption of the common law of England have the effect merely to 
confer upon the courts of each state the power to decide for them- 
selves, in the absence of statute, what are the “‘principles, usages, 
and rules of action applicable to the government and security of 
persons and property,” regardless of previous decisions by the 
courts of England or of any other jurisdiction? If so, and if the 
statement and application of these principles by the courts of each 
state become binding as authorities only upon the courts of that 
state, then obviously the result in time can only be a different body 
of law in each state. If, on the other hand, it is assumed that 
there is only one consistent and true set of “principles, usages, 
and rules of action applicable to the government and security of 
persons and property,” that this one set of principles constitutes 
the common law as it really is, and the decisions of all the courts 
are only evidence of what this real common law is, then obviously 
the search for this true common law ought always to be main- 
tained by the courts of every common-law jurisdiction. No 
principle of stare decisis should be applied by state or federal 





7 Western Union Tel. Co. v. Call Publishing Co., 181 U..S. 92, 101; Kansas ». 
Colorado, 206 U. S. 46. 

8 Vol. i, page 471. 

9 It may be doubted if this definition is any more helpful than the statement of 
the chancellor in the case of Marks v. Morris, 4 Henning & Munford 463: “It was 
the common law we adopted, and not English decisions; and we should take the stand- 
ard of that law, namely, that we should live honestly, should hurt nobody, and should 
render to every one his due, for our judicial guide.” 
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courts until the true common law is discovered and everywhere 
accepted. 

We shall find many state courts repeating the statement that it 
was the English common law that was adopted and not the deci- 
sions of English courts, but, as already pointed out, no court in 
fact treats its own decisions as merely evidence of what the com- 
mon law is. Each court proceeds upon the assumption that it 
has discovered the real common law, and regards its own decisions 
as determining the law for that jurisdiction at least, and as con- 
trolling in subsequent cases, regardless of any suggestions as to 
what the common law really is or ought to be. Even if we assume, 
therefore, that the adoption of the common law of England means 
the adoption of a single system —one uniform and consistent 
set of ‘‘principles, usages, and rules of action applicable to the 
government and security of persons and property” — we are yet 
forced to recognize that each one of the separate states has adopted 
the common-law principle of the authority of precedent, and acts 
on the theory that what its courts decide is the real common law 
governing each question passed upon. No court treats its own 
decisions as subject to be disregarded as readily as the decisions 
of the courts of another jurisdiction, on the ground that they do 
not represent the true adopted common law. [If it did, it would 
not be following the practice of the English courts, and the method 
of developing and defining the law would be essentially different 
from that recognized by the English common law. Such an 
adopted common law would be the English common law with its 
most distinctive feature left out, — the feature which identifies 
the law with the rules enforced by the courts. 

In short, the acceptance and application of the common-law 
principle of the authority of precedent in a given jurisdiction eats 
up and destroys the theory that the decisions of the court are only 
evidence of the law. The two principles are entirely inconsist- 
ent; if you accept one you cannot have the other. Bentham 
and Blackstone will not work together. But what becomes, then, 
of the adopted common law of England in this country? What 
is that common law? 

In the recent case of Kansas v. Colorado,’ the United States 





"10 206 U. S. 46. 
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Supreme Court, after quoting the passage from Kent already re- 
ferred to, goes on: 


“ As it [the common law] does not rest on any statute or other written 
declaration of the sovereign, there must, as to each principle thereof, 
be a first statement. Those statements are found in the decisions of 
the courts, and the first statement presents the principle as certainly 
as the last. Multiplication of declarations merely adds certainty. 
For after all, the common law is but the accumulated expressions of the 
various judicial tribunals in their efforts to ascertain what is right and 
just between individuals in respect to private disputes.” 


This is a sufficient identification of the common law with the 
decisions of the courts, and if the first declaration of a principle 
by any common-law court were followed by all other common- 
law courts everywhere, or if there were a final court of appeal for 
all jurisdictions in which the common law is the rule of decision, 
no further difficulty, perhaps, would be experienced in determining 
what the common law is. But state courts in declaring the com- 
mon law do not always follow 4 prior decision in England or in 
another state, and the federal courts do not always follow the 
prior decisions of the state courts whose common law they pur- 
port to declare. The result is that there are a great many inde- 
pendent jurisdictions in this country alone, in which the courts are 
all supposedly engaged in declaring the common law, and there 
is no final court of appeal to determine what this common law 
really is. Most of these jurisdictions have expressly adopted the 
common law of England, but there is great uncertainty as to what 
this English common law thus adopted is. 

If we adopt the language of the United States Supreme Court 
last quoted, which identifies the common law with the decisions 
of the courts, it should follow, if the authority of precedent within 
a single jurisdiction is recognized, that the English common law 
is “but the accumulated expressions” of the English courts “in 
their efforts to ascertain what is right and just between individ- 
uals in respect to private disputes.”’ No courts other than Eng- 
lish courts can determine definitely and finally what the law of 
England is, and the common law of England on any subject can- 
not possibly be something different from the final and settled 
determinations of the highest court in England. The common 
law of England is what the English courts make it. The courts 
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of New York and Illinois may express an opinion as to the common 
law of England, but they cannot by any possibility make the law 
of England as the English courts in fact make it, any more than 
the courts of New York can settle the law of Illinois, or the federal 
courts, which are in fact courts of another jurisdiction, can make 
the law of the states in which they sit. ; 

Any other jurisdiction, therefore, which should now adopt the 
English common law as it is to-day must at least adopt those 
principles which are now established as the law of England by 
the decisions of the English courts. There is no English common 
law which is different from the final decisions of the English courts. 
To talk, therefore, about adopting the English common law with- 
out adopting the decisions of the English courts is to talk about 
adopting something which does not exist; it is an attempt to 
adopt the common law, as already stated, with the essential and 
significant feature of the English common law left out, — the 
feature which identifies the English common law with the deci- 
sions of the English courts. Yet that is what many of our states 
have attempted to do, and what the federal courts regard all of 
them alike as having in fact done. The theory is, as it is often 
expressed, that the “whole body” of the English common law 
was adopted, without thereby making any English decisions at 
any period of time controlling authorities in the states. On the 
other hand, in other states, while it is admitted that English de- 
cisions of some period of time are binding upon the state courts, 
it is not agreed what the period is in which the decisions rendered 
by English courts should be regarded as controlling, and, as a 
matter of fact, in most instances the courts in this country treat 
all English decisions of all periods as of the same consequence, to 
be followed or not as may be seen fit in each particular case. 

Whether we speak of previous decisions in a given jurisdiction, 
which, under the rule of stare decisis, are absolutely binding in 
subsequent cases, as constituting the law itself, or only as authori- 
tative sources of the law, is of no great consequence. The two 
statements, properly understood, mean the same thing. But it 
is important to distinguish such binding decisions from the deci- 
sions of the courts of other jurisdictions, which, though they may 
be sources’ of law in the sense of furnishing assistance in the matter 
of reasoning upon the principles involved in a case, are not binding 
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or controlling sources of law in the decision of subsequent cases 
in other jurisdictions. In all serious litigation, where the ques- 
tions involved are never absolutely settled, it is necessary to draw 
upon all the sources of legitimate legal argument. Opinions ren- 
dered in decided cases bearing upon the matter in hand are better 
sources of law, usually, than expressions of opinion in any other 
form. Opinions in such decided cases from other jurisdictions, 
when based on general principles, or on general sources of law 
common to all courts, will always be persuasive and especially 
valuable for purposes of argument;™ but not because they consti- 
tute any part of the adopted common law of England. That is the 
point to remember. Decisions of New York courts, for instance, 
do not represent, in Illinois, any part of the common law of Eng- 
land adopted by the Illinois statute, which provides that the 
common law of England, so far as applicable, shall be the rule of 
decision until changed by statute. The English common law thus 
adopted by statute in Illinois is not necessarily the law of all the 
states, or a general law which all the states of the Union are 
constantly pursuing and discovering, much less developing. No 
doubt the law grows, but not the adopted common law of England 
which is to remain unaltered until changed by statute. The 
failure to distinguish between the adopted and binding common 
law of England, and those general sources of law and right methods 
of reasoning which may properly be regarded as of the same force 
and validity in all the states, has been the cause of much of the 
confusion regarding the meaning of the common law. 

From the historical point of view, also, difficulties have existed. 
No doubt the common law brought to this country by our English 
ancestors who settled the first colonies in America did not, as a 
matter of historical fact, consist of all the decisions of English 
courts rendered prior to such settlements. Our ancestors knew 





11 No one, therefore, who is to engage actively in the practice of the law anywhere 
in this country can safely confine his knowledge of the law to the cases of a particular 
jurisdiction, and it may well be argued that the law schools should aim to fit the law- 
yer, not to know merely the settled law of any one jurisdiction, but to know the gen- 
eral sources of law and methods of reasoning which will enable him to deal with the 
unsettled problems. At the same time, if he is to be properly trained in common- 
law methods of making law, he must know in particular the force and effect to be 
given in each jurisdiction to the decisions of the courts of that jurisdiction. As a 
practicing lawyer it will always be with what the courts of some particular jurisdiction 
will decide that he will be concerned. 
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little enough about such decisions, and, as a matter of fact, in 
some of the colonies the law of God was preferred to the common 
law. The appeal to the protection of the common law by the 
colonists was not, for the most part, an appeal to the decisions of 
English courts in matters of private rights, but in matters affect- 
ing the personal liberty and political privileges of the citizens.” 
It was a long time before English decisions were known and re- 
ferred to by the courts in this country in the decision of litigated 
matters between private parties. After the Revolution and the 
creation of the states, when settled courts conducted and presided 
over by lawyers became established, English decisions were gen- 
erally accepted as authoritative. Whether the adoption by the 
states of the common law of England meant that English decisions 
prior to the first colonial settlements were binding upon the state 
courts, and those after that time were not, was a matter little dis- 
cussed. As Mr. Gray has said,” the decisions of English courts 
after the settlement of the colonies and before the Revolution had 
as great and direct an influence, as a matter of fact, upon the 
decisions of the courts of this country as if they had been con- 
sidered binding authorities. For a long time the English cases 
were the only cases to which any reference could be made. It 
was the practice of the courts then, as it is still, to declare that 
such and such a rule was the rule of the common law, and refer 
as authority to English cases, without reference to the date of the 
decisions relied on. The prejudice which existed for a time in 
this country against English decisions rendered after the Revo- 
lution was not, in particular, a prejudice on the part of the courts. 
But when, for any reason, the courts did not wish to accept the 
rules laid down in such decisions of the English courts, the usual 
method of avoiding their conclusions was by saying that the Eng- 
lish decisions were not the law, but only evidence of the law. This, 
in fact, became the common method of treating all English cases 
not found acceptable; it was easier than showing in each one of 
such cases that the principle involved was not applicable to con- 
ditions in this country. 

Then there was the further practical difficulty, if all English 





2 See the article by Reinsch, “The English Common Law in the American cand 
nies,” vol. ii, Bulletin of the University of Wisconsin, 23. 
1% “The Nature and Sources of the Law,” § 525. 
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decisions prior to a particular period were to be regarded as bind- 
ing, in the fact that not all of such decisions were accessible to 
the courts. In such a situation it was easier to adopt the general 
principles of the common law than its particular applications by 
the English courts. This practical difficulty is illustrated by 
two comparatively recent decisions of the Illinois and Kentucky 
courts.“ Both courts agree that the question of criminal lia- 
bility at common law in the case of agreements between com- 
petitors to maintain prices is to be determined by the law of 
conspiracy as settled in England prior to 1606, but they disagree 
entirely as to what that settled law was, and neither court bases 
‘its conclusions entirely upon actual decisions of English courts 
rendered before 1606. It would be a difficult matter, in the case 
of many subjects, to state the common law of England as it was 
prior to 1606 without taking cases since that date into account. 
Where the common-law method of developing the law by means 
of the decisions of courts prevails, it is possible to speak of deci- 
sions prior to a certain date, but it is very difficult to state the 
law in general prior to that date without regard to later deci- 
sions which have in fact settled the law as, theoretically, it always 
was in the particular jurisdiction. 

It was not until there existed in the different states in this coun- 
try courts regularly established, prepared to decide cases, write 
opinions, and apply the common-law principle of the authority 
of precedent, that it could be said that there was any law admin- 
istered in this country which was substantially like the common 
law of England. But when that time arrived, when the highest 
courts in each state were regularly engaged in deciding cases and 
applying the rule of stare decisis to their own decisions, then there 
began to develop in each state a law of that state in precisely the 
same sense that there existed a common law in England developed 
by the English courts. If English decisions at first, no matter of 
what period, had as great influence with the state courts as if they 
were decisions of their own courts, this influence could not con- 
tinue with the growth of the decisions of the separate state courts. 
The true state of the case has been concealed by the universal 
assumption that, at the same time that we adopted or created 





4 Chicago, W. & V. Coal Co. v. People, 114 Ill. App. 75, 104; 214 Ill. 421; and 
Etna Insurance Co. ». Commonwealth, 106 Ky. 864, 880. 
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common-law courts to determine the common law in each state, 
we adopted also a whole body of law or system of principles known 
as the English common law, which, if properly understood and 
applied, would be a sufficient guide to the courts of each state in 
the determination of all questions that might come before them. 
But, as already shown, if the adoption of the common law meant 
no more than the adoption of this so-called general law, then the 
application in each state of the common-law principle of the au- 
thority of precedent meant, not only the destruction of this general 
law, but the development in each state of a law different from the 
common law of England. Only if all English decisions were 
accepted by the courts in this country, not merely as evidence of 
the English common law, but as identical with it, could it be said 
that the whole common law of England had been adopted. The 
refusal to follow English decisions means necessarily the develop- 
ment in each state of a law different from the English law, just 
as the refusal of the federal courts to follow the decisions of the 
state courts on certain subjects means the development in the 
federal courts of a common law different from the law of the states. 
The truth of the matter is, therefore, that the greater part of 
the law of the states which is in fact identical with the common 
law of England does not consist of the common law of England 
which was adopted and made binding upon our courts, but it 
consists of rules established by the English Courts which have in 
fact been accepted and followed by the courts in this country, 
without regard to the dates of the English decisions establishing 
such rules, and without consideration of the question whether 
such decisions are a part of the adopted common law and binding 
upon our courts or not. The distinction between English cases 
which are controlling because part of the adopted common law, 
and English cases which are not controlling because not a part 
of the adopted common law, is seldom noticed. The confusion 
and inconsistency which have resulted from the failure to keep 
the distinction in mind can be fully appreciated only after a care- 
ful examination of the cases in each state. That this confusion 
has contributed greatly to the uncertainty of the decisions of our 





16 The statutes which, in many states, expressly adopt the common law of Eng- 
land assume, apparently, that that law will enable the courts to decide all questions 
that may come before them. 
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courts there can be no doubt. At one time the decisions of Eng- 
lish courts are accepted as conclusive of a question; at another 
time, or in another jurisdiction where the common law is equally 
controlling, English decisions are disregarded and a new common 
law, a law founded upon.a supposedly better reason, is established 
in its place. If we had not adopted the common-law principle of 
the authority of precedent, the law of the better reason might be 
accepted as the law which all of our courts, as well as our law 
schools, should unceasingly strive to discover; but as this princi- 
ple of the common law has now become established more or less 
securely in every jurisdiction, we can only hope that in time our 
courts will be at least as successful as the courts of England in 
establishing a reasonably definite and certain body of law in each 
separate state. 


II. 


The consideration of a few of the decisions of the courts in this 
country, if not sufficient to disclose all the uncertainty which has 
resulted from the failure to determine definitely what is meant by 
the common law of England, will at least show something of the 
variety of views entertained by the courts in regard to the adopted 
common law. Let us examine, in the first place, some of the cases 
in which the view is expressed that it was the whole of the common 
law of England that was adopted in this country, and not a por- 
tion of it merely, or only certain decisions of the English courts. 

In Williams v. Miles * we have an excellent statement of this 
theory. In that case the question presented was whether a former 
will was revived by the destructio of a subsequent will which in 
terms revoked the former one. Lord Mansfield had held that, in 
such a case, the former will was revived, while the rule of the 
English ecclesiastical courts was the other way and was generally 
followed in this country. It was contended by counsel that the 
Nebraska statute adopting the common law of England required 
the court to follow the rule laid down by Lord Mansfield and 
applied in the English common-law courts, since English decisions 
prior to the Revolution were made controlling. As to this con- 
tention the court says: 





6 68 Neb. 463. 
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“What is the meaning of the term ‘common law of England,’ as used 
in chapter 15 a, Compiled Statutes?*’ Does it mean the common law 
as it stood at the time of the Declaration of Independence, or as it stood 
when our statute was enacted, or are we to understand the common- 
law system, in its entirety, including all judicial improvements and 
modifications in this country and in England, to the present time, so 
far as applicable to our conditions? We can not think, and we do not 
believe this court has ever understood, that the legislature intended to 
petrify the common law, as embodied in judicial decisions at any one 
time, and set it up in such inflexible form as a rule of decision. The 
theory of our system is that the law consists, mot in the actual rules en- 
forced by decisions of the courts at any one time, but the principles from 
which those rules flow ; that old principles are applied to new cases, 
and the rules resulting from such application are modified from time to 
time as changed conditions and new states of fact require. . . . The 
term ‘common law of England,’ as used in the statute, refers to that 
general system of law which prevails in England, and in most of the 
United States by derivation from England, as distinguished from the 
Roman or Civil Law system, which was in force in this territory prior 
to the Louisiana purchase. Hence the statute does not require adher- 
ence to the decisions of the English common-law courts prior to the 
Revolution, in case this court considers subsequent decisions, either in 
England or America, better expositions of the general principles of that 
system.” 


In this view, the adoption of the common law gives to the court 
of Nebraska the fullest power to determine for itself what it re- 
gards as the soundest or preferable common-law doctrine upon 
any subject. 

In Chilcott v. Hart 1* it was contended by counsel that the Colo- 
rado statute,!® adopting the common law, made English decisions 
prior to 1607 controlling where not changed by statute, while 





17 The statute reads: “So much of the common law of England as is applicable 
and not inconsistent with the Constitution of the United States . . . is adopted and 
declared to be law within said territory.” 

18 23 Col. 4o. 

19 The Colorado statute is similar to that of Illinois and several other states, all 
of which follow the Virginia act of 1776, and provide that “the common law of Eng- 
land, so far as applicable and of a general nature, and all statutes or acts of the Brit- 
ish Parliament made in aid of, and to supply the defects of the common law, prior to 
the fourth year of James the First, and which are of a general natu e and not local 
to that kingdom, shall be the rule of decision, and shall be considered as of full force 
until repealed by legislative authority.” 
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English decisions since that time were not; that prior to 1607 the 
English rule was that executory devises which did not vest within 
lives in being were void, and that the period of twenty-one years 
and a fraction was not added until later, and therefore was not in 
force in Colorado. The contention as to what the law of Eng- 
land was prior to 1607 was probably unsound, but the court deals 
with the question of the common law of England that was adopted 
by the Colorado statute, and says: 


“The rule against perpetuities was of slow growth, and in its develop- 
ment it was for no considerable period, if at all, that the time was thus 
limited to one life only. The common law thus being a constant growth, 
gradually expanding and adapting itself to the changing conditions of 
life and business from time to time, what the law is at any particular 
time must be determined from the latest decisions of the courts; and 
the recognized theory is that, aside from the influence of statutory 
enactments, the latest judicial announcement of the courts is merely 
declaratory of what the law is and always has been. We are at liberty, 
therefore, if not absolutely bound thereby, to avail ourselves of the 
latest expression of the English courts upon any particular branch of 
the law, in so far as the same is applicable to our institutions, of a gen- 
eral nature, and suitable to the genius of our people, as well as to con- 
sult the English decisions made prior to.1607.” 


The Colorado court evidently agrees with the Nebraska court 
in regard to the adopted common law, although the statutes of 
the two states are not the same. In fact, statutes similar to that 
of Colorado have been construed in Illinois and Kentucky at least 
as adopting the English common law as it existed prior to the fourth 
year of James the First. The Nebraska statute, which contains 
no reference to the fourth year of James the First or any other 
period, is construed merely as excluding the civil law (which might 
otherwise be claimed to be in force in a state originally a part of 
Louisiana territory) or any other law which might be considered 
as different from the common law. What the adopted common 
law is, is left to the determination of the Nebraska court, and, as 
the Nebraska case above referred to shows, the court considers 
itself at liberty to prefer the rule of the English ecclesiastical courts 
to that of the English common-law courts, or even to adopt as 
preferable a rule different from that of the English courts. 

It might be difficult, perhaps, to suggest any different interpre- 
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tation which could be given to such a statute as that of Nebraska, 
and the courts of other states which have adopted a similar statute 
seem to regard the adopted common law in the same light. For 
instance, in Lux v. Haggin ® the question was as to the rule to 
be applied in California regarding the right of a riparian owner to 
appropriate the waters of a stream. The common law of Eng- 
land, by a statute passed in 1850, had been made ‘‘the rule of 
decision in all the courts of this state,’ and the court says that 
“‘the expression ‘common law of England’ designates the English 
common law as interpreted as well in the English courts as in the 
courts of such of the states of the Union as have adopted the 
English common law.” The court then goes on: 


“ And it was not the common law ‘as the same was administered ’ at 
a certain date that was adopted, but the common law. . . . The statute 
adopts the common law of England, except where inconsistent with the 
constitution and statutes, and there can be no good reason why, to 
ascertain the common law of England, we should not refer to the 
decisions of English and American courts (in states where the common 
law prevails) rendered before and subsequent to the date of the 
statute. 

Looking at the whole array of adjudications, if we find a question has 
often been decided in one way .. . the rule of the common law in- 
volved or presented in the question ought to be considered as settled. . . . 
Where the rule has become settled, it is not, as opposed to any former 
decision, a new rule, but must be held to have been the law from the 
beginning, because ‘right reason’ has always been the prime element 
of the law. . . . Courts do not repeal former decisions: when they 
reverse them they hold they were never law.” 


The statute of the state of Washington is substantially like that 
of California. The case of Sayward v. Carlson” presented the 
fellow-servant question, and the court held it was not obliged, by 
the statute adopting the common law, to follow English decisions, 
that American courts as well as English courts decide what the 
common law is. “Therefore,” the court says, ‘‘we have the com- 
mon law as declared by the highest courts of this, that, and the 
other state, and by the courts of the United States, sometimes 
varying in each.” 

Many more expressions similar to those above quoted might 





20 69 Cal. 255. 21 1 Wash. 29. 
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be given from the decisions of other state courts. It is not too 
much to say that they express the generally accepted view in most 
of the western states where the common law has been adopted by 
statute. Where the common law of England has not been adopted 
by express statute, some cases, as in Ohio, apparently hold that 
there is a common law of the state of which the law of England 
forms a part.” No English cases evidently are made controlling. 
In Pennsylvania, in the case of Lyle v. Richards,” we find the 
statement that our ancestors “brought with them the common 
law in general, although many of its principles lay dormant, until 
awakened by occasion.” 

The law which is followed or declared by the United States 
courts in connection with the decision of questions of so-called 
general law, where the rule of Swift v. Tyson applies, and in cases 
where the federal courts have a special or exclusive jurisdiction, is 
a general common law substantially like that adopted in the states 
to whose decisions reference has already been made. Whether 
there is a common law of the United States — a much-discussed 
question — depends obviously upon what is meant by the common 
law. In connection with the classes of cases above referred to, the: 
federal courts are developing a separate law in the same sense: 
and by the same methods that the state courts are developing 
what is called the common law in the states. 

This is clearly stated by the Court of Appeals for the Eighth 
Circuit in the case of Murray v. C. & N. W. Ry. Co.,” where the 
court says: 


“It has always been assumed that the federal courts were endowed 
with a power and jurisdiction adequate to the decision of every cause, 
and every question in a cause, presented for their consideration, and 





% Railroad Co. v. Keary, 3 Oh. St. 201, 205; Bloom ». Richards, 2 Oh. St. 387, 
390. See also State v. Cawood, 2 Stew. (Ala.) 360, 362. 

% g Serg. & Rawle 330. 

% An inconsistency in the application of the doctrine of Swift v. Tyson should be 
noticed. When a state adopts a statute governing matters of so-called general law, 
the federal court follows the statute and the decisions of the state courts interpreting 
it. Yet state statutes adopting the common law, and the decisions of the state courts 
determining the meaning of the statute, are disregarded by the federal courts, even 
though the common law of England, as adopted by statute, does not mean the same 
thing in every state. 

'% g2 Fed. 868. 
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of applying to their solution and decision any rule of the common law, 
admiralty law, equity law, or civil law applicable to the case, and that 
would aid them in reaching a just result, which is the end for which 
courts were created. If a case is presented not covered by any law, 
written or unwritten, their powers are adequate, and it is their duty to 
adopt such rule of decision as right and justice in the particular case 
seem to demand. It is true that in such a case the decision makes the 
law, and not the law the decision, but this is the way the common law 
itself was made and the process is still going on. A case of first im- 
pression, rightly *° decided to-day, centuries hence will be common law, 
though not a part of that body of law now called by that name.” ” 


And in the recent case of Kansas v. Colorado” the United 
States Supreme Court speaks of its decision of cases connected 
with boundary disputes between the several states as being in 
effect the creation of an ‘‘interstate common law.” It is difficult 
to see, therefore, any real difference between the general or common 
law which the federal courts rely on in the decision of such matters, 
and the common law which states like Nebraska, Colorado, and 
California have adopted as the rule of decision for their courts 
in such cases as come before them. The only controlling body of 
law in any case is the law which the courts, state and federal alike, 
make, unless it can be said that-the state courts are excluded from 
preferring a rule of the civil law as preferable to a settled rule of 
the common-law courts of England, while the federal courts are 
not. And, as a matter of fact, there are many principles estab- 
lished as law in the various states which have been introduced at 
different periods from the civil law, and which are not a part of 
the original common law of England.?® The body of common law 
which is said to exist in the states is in no essential respect a 
different source of law from that which the federal courts rely 
upon. 

Let us consider now some of the decisions in which the view is 
expressed that the adoption of the common law of England meant, 





% Is the use of this word intended to suggest that the common law consists of 
all cases rightly decided in all jurisdictions ? 

*7 See also Western Union Telegraph Co. ». Call Publishing Co., 181 U. S. 92. 

28 206 U.S. 46. 

29 See Professor Beale’s article in 23 Harv. L. Rev. as to the adoption of the civil- 
law rule with respect to the law which governs a contract, an especially important 
question in this country. 
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not the adoption of the whole common law, but the adoption of 
the common law as it existed in England prior to some particular 
period, so that English cases prior to that time became binding 
upon the courts in this country. 

The most interesting, and perhaps the most logical, view in this 
connection is that expressed by Chief Justice Marshall to the 
effect ‘that as the common law of England was and is the common 
law of this country, and as an appeal from the courts of Virginia 
lay to a tribunal in England, which would be governed by the 
decisions of the courts, the decisions of those courts, made before 
the Revolution, have all that claim to authority which is allowed 
to appellate courts.” °° Marshall states this theory again in two 
other cases,*! but, in spite of the weight which is usually attached 
to an opinion of Marshall’s, the view never gained general accept- 
ance, although it is referred to with apparent agreement in some 
other cases,” and was accepted by Cooley as the correct exposi- 
tion of the matter.* It is much easier, however, to find cases 
which state that English cases after the Revolution are not bind- 
ing than it is to find cases where an English decision prior to that 
time, but after the settlement of the colonies, is followed for the 
reason merely that it is a binding authority. 

In some states the common law as it existed down to the time of 
the Revolution ® is declared, either by a constitutional or statu- 
tory provision, to be in force. For instance, the Florida statute 
provides that “the common law and statute laws of England 
which are of a general and not of a local nature . . . down to the 
fourth day of July, 1776,” shall be in force in that state. With- 
out making a more careful search of the authorities in these states 
than the writer has found time for, it is impossible to say, however, 
that English decisions after the settlement of the colonies and before 
the Revolution are held in any of these states to be absolutely 
binding. 

The prevailing view in the eastern states of the country seems 





30 Murdock & Co. v. Hunter’s Rep., 1 Brock. 135, 140-141. 

1 Cathcart v. Robinson, 5 Pet. (U. S.) 264, 280, and Livingston v. Jefferson, 
1 Brock. 203, 210. 

82 Johnson v. U. P. Coal Co., 28 Utah 46; Mayor ». Williams, 6 Md. 235, 26s. 

8 Cooley, Constitutional Limitations, chapters iii and iv. 

% Gray, Nature and Sources of the Law, p. 232. 

% For example, New York, Georgia, and Florida. 
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to be that decisions of English courts prior to the settlement of 
the colonies, particularly if regarded in England as establishing or 
settling the law of England, are to be regarded by the state courts 
as binding upon them. This, apparently, is the view which is 
taken also in those states which follow the Virginia statute of 
1776, for instance Kentucky and Illinois. In Ray v. Sweeney * the 
Kentucky court holds that it is the common law as it existed prior 
to March 24, 1606, that is adopted, and says: 


“To declare that the common law and statutes enacted prior to that 
time should be in force, was equivalent to declaring that no rule of the 
common law not then recognized and in force in England should be 
recognized and in force here, . . . and when it is sought to enforce in 
this state any rule of English common law as such, independently of its 
soundness in principle, it ought to appear that it was established and 
recognized as the law of England prior to . . . [March 24, 1606].” 


In Illinois the statute seems to be given the same construction, 
although there has been considerable uncertainty in the decisions 
from the beginning. For instance, in Penney »v. Little,*” one of 
the earliest cases, the court said it did not consider itself restricted 
to the limits of the common law of England as it was prior to 1606, 
without subsequent improvements and modifications, ‘‘for the 
simple reason that it is more than two hundred years behind the 
age.” Then, in a case a little later, Gerber v. Grabel,** the court 
accepted the English doctrine in regard to ancient lights on the 
ground that the English common law as it existed prior to the 
fourth year of James the First was adopted by the statute, while 
Judge Caton, in a separate opinion, expressed the view that it 
was the common law as administered in England at the time the 
Illinois statute was enacted that was adopted, although only Eng- 
lish statutes prior to 1606 were included. In Guest v. Reynolds * 
the doctrine of ancient lights was repudiated on the ground that 
it was inapplicable to conditions existing in Illinois, and the court 
stated that it was not authoritatively settled prior to what period 
of time the common law was regarded as adopted. In People v. 
Williams *° the court refers to the statute and says, ‘‘Thereby the 
great body of the English common law became, so far as appli- 
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cable, in force in this state.” Finally, in the Revell case,“ which 
involved the right of shore owners to build structures out into the 
lake, the court says that the statute adopts ‘‘the common law as 
it existed prior to March 24, 1606,” and that, “in the absence of 
any statute of the state changing the common law in regard to 
rights of riparian or littoral owners, the common law as it then 
existed must control.” 

The interesting point to notice in connection with this last 
Illinois case referred to is, that the particular rule accepted and 
applied, because a part of the common law of England as it existed 
prior to 1606, was in fact settled by a decision of the House of 
Lords ® in 1876, as the Supreme Court of the United States says,* 
“after conflicting decisions in the courts below.” Apparently, 
therefore, the Illinois court considers the recent decision of the 
House of Lords a conclusive determination of the common law as 
it in fact existed prior to the fourth year of James the First. It 
should be noticed also that, in a recent New York case,“ the ques- 
tion decided in the Revell case is decided differently, although the 
New York court admits that the constitution of New York adopted 
the common law of England as it existed prior to the Revolution. 
The New York court, however, does not base its decision upon 
the ground that recent English decisions are no part of the common 
law, but on the ground that the principle of the English cases is 
inapplicable to conditions existing in New York. Yet in a recent 
English case “ the House of Lords, referring to the case decided 
by it in 1876, says that “that decision was arrived at not upon 
English authorities only, but on grounds of reason and principle, 
which must be applicable to every country in which the same 
general law of riparian rights prevails, unless excluded by some 
positive rule or binding authority of the /ex loci,” and therefore 
applies the rule to Canada. These cases sufficiently illustrate the 
difficulties of determining what the adopted common law is and 
how it is discovered, as well as what principles of the common law 
the courts may consider applicable to conditions existing in this 





41 777 Ill. 468. 

@ Lyon »v. Fishmongers’ Co., 1 App. Cas. 662. 

® Shively ». Bowlby, 152 U.S. 14. 

“ Town of Brookhaven ». Smith, 188 N. Y. 74. 
* North Shore Ry. Co. ». Pion, 14 App. Cas. 620. 





















a ee 


Sess 


soa Shee eee aoe 


ce a ea 


STS ST Eee 





























28 HARVARD LAW REVIEW. 


country. A common law which is to be the rule of decision until 
altered by the legislature ought not readily to be held inappli- 
cable by the courts. : 

It is worth noticing also that the law merchant, which did not 
become a part of the common law of England, so that it need not 
be proved as a foreign law, until the eighteenth century, is never- 
theless considered a part of the adopted corhmon law in this 
country.” 

It has already been noticed that the Kentucky and Illinois 
courts, although they apparently agree as to the construction of 
the statutes adopting the common law, disagree as to what the 
common law of conspiracy was prior to 1606. In the Kentucky 
case *” the court says: 


“Tn the volumes of Wright and Stephen all the English cases cited 
on behalf of the Commonwealth are considered and discussed, and it 
is very conclusively shown that prior to 1607 there was no such thing 
at the common law as criminal conspiracy, except the confederacy for 
the false and malicious promotion of indictments and pleas, or for em- 
bracery or maintenance of various kinds, and that whatever may have 
been the dicta of the judges who decided subsequent cases, or the deduc- 
tions drawn therefrom by some of the text-writers, the cases them- 
selves, for more than two hundred years thereafter, do not support the 
contention made on behalf of the Commonwealth.” 


On the other hand, the Illinois court holds “* that by the adopted 
common law every conspiracy which has a tendency to prejudice 
the public in general is a crime. The court says: 


“We must look to the acts of Parliament enacted and to the judicial 
decisions handed down prior to the fourth year of James I for evidence 
of what the common law is. An examination of them shows that the ° 
points made and the conclusion reached by the learned judge in State 
v. Buchanan *® are clear and correct statements of the common law 
concerning conspiracy as it existed at the time from which we adopted 
the same.” 


In concluding our examination of the cases it will be well to 
notice the Maryland case which is referred to by the Illinois court 
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in the case last referred to, because it states the theory of the 
adoption of the whole common law in a form which we might have 
expected to come across more frequently,—a theory, however, 
which the Illinois court was hardly justified in relying on for ascer- 
taining the common law prior to 1606. The court in that case 
first says that “‘it is to judicial decisions that we are to look, not 
for the common law itself, which is nowhere to be found, but. for the 
evidences of it,’ and then, after referring to English cases decided 
prior to the settlement of Maryland, goes on to say that it is a 
mistake to suppose that later English cases 


‘are expansions of the common law, which is a system of principles not 
capable of expansion, but always existing, and attaching to whatever par- 
ticular matter or circumstances may arise and come within the one or 
the other of them. . . . Precedents therefore do not constitute the common 
law, but serve only to illustrate principles. And if there were no other 
adjudications on the subject to be found, the judicial decisions since 
the colonization furnish conclusive evidence, not only of what is now 
understood to be the law of conspiracy in England, so far as these deci- 
sions go, but of what were always the principles on which that law 
rests.” 


The court then says that the section of the Maryland Bill of 
Rights adopting the common law of England “has no reference to 
adjudications in England anterior to the colonization, or to judi- 
cial adoptions here of any part of the common law during the 
continuance of the colonial government, but to the common law 
in mass, as it existed here, either potentially or practically, and as 
it prevailed in England at the time.” 

If what we have adopted is indeed the whole common law, or 
the common law ‘“‘in mass,” then it may well be that, rather than to 
speak of a developing common law, which is in constant process of 
improvement by means of the decisions of the courts in all common- 
law jurisdictions, as is maintained by the courts.of some of the 
states, it is better and more logical to adopt, with the Maryland 
court, the timeless, unchangeable, complete, and perfect common 
law which exists nowhere. Then, in truth, only those cases, 
“rightly decided,” as stated in the opinion of the federal court 
before referred to, would constitute conclusive evidence of the true 
common law; and no court could content itself, in the decision of 
any case, with the application of the easy rule of stare decisis, but 
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must determine each time that the decision to be followed is indeed 
rightly decided and in harmony with the true common law. 

As has been previously explained, however, the constant search 
by the courts for the true common law (particularly if it is nowhere 
to be found) means the elimination of the principle of the authority 
of precedent, the distinguishing characteristic of the English com- 
mon law. That principle of the common law of England at least 
has been accepted and applied to such an extent by our courts that, 
in most states to-day, any supposed duty on the part of the courts 
continually to review and modify their decisions to keep them in 
harmony with a true common law is lost sight of in the ever- 
present problem of the systematic and consistent development of 
the law in each state in accordance with common-law methods, 
and the principle of stare decisis in particular. The adoption 
of the common law of England has resulted in the creation in 
each state of courts possessed of the power of making and devel- 
oping the law in each state as the English courts make it in Eng- 
land, and not with the power only of the courts of the countries 
where the civil law or some other system of law prevails. The 
exclusion of the civil law by the adoption of the common law has 
meant that at least. The first question always in every common- 
law jurisdiction is the determination, with respect to any question, 
of the already settled law of that jurisdiction. If English cases 
of some period, as well as cases already decided by the courts of 
each state, are to be regarded as controlling authorities, it is impor- 
tant that it should be known what those cases are. The previously 
settled law being ascertained, then, if the case in hand is not con- 
cluded thereby, other sources of law may be resorted to. But 
the fundamental problem in each jurisdiction is the systematic, 
consistent, and, so far as possible, certain development of the law 
by means of the cases decided by the courts which make the law 
for that jurisdiction. So only will the law in each state develop 
in accordance with the essential principles of the English common 
law. 

Herbert Pope. 
Curcaco, Int. 
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CONSTITUTIONAL ASPECTS OF THE 
FEDERAL TAX ON THE INCOME 
OF CORPORATIONS. * 


T the instance of President Taft, Congress at its special session 
inserted in the Tariff Act a section levying a tax commonly 
called the federal corporation income tax. It was the common re- 
port that the section was drafted by Attorney General Wickersham 
and passed upon by Senator Root and others, so that any criticism 
of its constitutionality must be made with considerable diffidence. 
It was also common report that this particular form of tax was 
selected instead of a general income tax, not only because the leaders 
were less fearful of its economic effects, but as well because the 
constitutional lawyers of the Senate were doubtful as to the fate 
at the hands of the court of a general income tax, and very properly 
desired to avoid presenting to the court a question at once so 
embarrassing and so likely to embroil the court in political and 
economic controversy. 

That the drafters have succeeded in enabling the court substan- 
tially to reverse its decision in the case of Pollock v. Farmers’ Loan & 
Trust Co.! without appearing so to do, and have consequently fore- 
stalled much popular agitation, is unquestionable. But whether they 
have drafted a tax which in fact does differ from the tax considered 
in the Pollock case, in the qualities that differentiate a direct from 
an indirect tax, is a matter of much interest and some doubt. 

The Constitution contains in Article I the following provisions 
relating to taxation: 


Section 2, par. 3. “Representatives and direct Taxes shall be appor- 
tioned among the several States which may be included within this 
Union, according to their respective Numbers.” 

Section 8, par. 1. ‘The Congress shall have Power to lay and collect 
Taxes, Duties, Imposts and Excises . . . but all Duties, Imposts and 
Excises shall be uniform throughout the United States.” 

Section 9, par. 4. “No Capitation, or other direct, Tax shall be laid, 
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unless in Proportion to the Census or Enumeration herein before 
directed to be taken.” 


Since the Pollock case, there has been such doubt concerning 
the exact meaning of the phrase “direct tax” that a brief recon- 
sideration of the historical evidence concerning its meaning and 
the early judicial interpretation of it may be pardoned. 

In the first place, it is noticeable that the Constitution in the 
section conferring upon Congress the power of taxation does not 
use the phrase “direct taxes”; but distinguishes “taxes” from 
‘duties, imposts and excises.’’ So also, while it is provided that 
‘direct taxes” shall be apportioned, it is not provided, as might 
be expected, that “indirect taxes” shall be uniform throughout the 
United States; but that “duties, imposts and excises” shall be 
uniform throughout the United States. It would appear that 
‘duties, imposts and excises” were intended to describe all taxes 
not described by the word “‘tax” or by the phrase ‘‘direct taxes,” 
and consequently that the word “tax” and the phrase “direct 
taxes” were used synonymously; and so it has been held.?” 

The task of interpretation must therefore be to discover what 
was the meaning common to each of these terms at the time the 
Constitution was adopted. 

The English statutes at once reveal the meaning of the word 
‘“‘tax.” The land tax, which was the common tax of that period 
and was a tax levied on landowners and measured by the value or 
amount of the land, was invariably in the English statutes and 
in the books called a ‘‘tax.” All other levies were called either 
duties or imposts or excises, but generally duties. It should, how- 
ever, be remarked that no tax on the income derived from land, 
or indeed on any incomes, had been levied in England, and conse- 
quently that this tax had not been classified as either a tax or a 
duty in English law. This distinction was well known to English 
lawyers, and, of course, to American lawyers who depended -upon 
the English laws and statute books for a large part of their law. 
It was definite, easily understood, and applied and worked sub- 
stantial justice when read into the federal Constitution. 

There is nothing, however, in the English statutes which serves 
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to explain the phrase “‘direct taxes”; and for this purpose recourse 
must be had to the writings of the economists. Apparently the 
first noticeable use of the phrase ‘‘direct tax,” and the first attempt 
to define that phrase, was made by the physiocrats, the prominent, 
indeed orthodox, school of French economists of the latter half of 
the eighteenth century. Like the English economists of the eigh- 
teenth century their speculations turned mainly upon the question 
of whether taxes were shifted from the persons actually paying the 
tax to others, and if so to whom. Their answer, which had many 
years before been outlined by Locke, was that all taxes were finally 
shifted upon and really paid by the landowners; and consequently 
they divided taxes into two great classes, — those which fell directly 
upon the ultimate taxpayer and could not be shifted, which were 
called ‘‘direct taxes”; and those which fell directly upon other 
members of the community, but which by the shifting process in- 
directly fell upon the landowners. The result of this was that they 
classed taxes on land and on the income derived from land as “‘di- 
rect taxes,” and together with capitation taxes these were the only 
“direct taxes” recognized by this school. 

The only other classification of taxes into “direct” and ‘‘indirect”’ 
which had been published prior to the adoption of the Constitu- 
tion, was contained in Adam Smith’s revolutionary work, the 
‘Wealth of Nations,” published in 1776. Adam Smith attacked 
the fundamental propositions of the physiocrats, demolished their 
theory that all taxes were shifted to the landowners, and conceding 
that taxes were shifted, proceeded himself to consider which taxes 
were and which were not shifted, classifying those that were as 
‘‘indirect”’ and the others as “‘direct.”” Among others, he classed 
all income taxes among “‘direct taxes.” 

Proceeding now to consider which of these definitions was in 
the minds of the members of the convention, we can at once affirm 
that the phrase was used in the Constitution in its specific sense 
to denote certain taxes; rather than in its general sense to denote 
non-shiftable taxes. It was in this specific sense that it was com- 
monly used by the physiocrats. During the eighteenth century 
there had been current numerous different theories, each with its 
band of advocates, as to what taxes could or could not be shifted; 
and doubtless this must have been known to the framers of the 
Constitution. It is utterly contrary to our conception of these 
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statesmen to suppose that they would insert in the Constitution a 
phrase with a meaning which differed according as one accepted 
one or another theory of economics; and it is beyond the bounds of 
possibility to suppose that this would have been done without any 
debate or discussion concerning the meaning of the phrase, as ap- 
parently was the case. The entire absence of any debate over the 
meaning of this phrase is the most emphatic evidence that it was 
well understood to have a definite meaning denoting certain specific 
taxes. Finally, that the word ‘“‘tax,” which had never been used 
or defined to denote non-shiftable taxes, and which had a well- 
known meaning in English law, was used synonymously with the 
phrase “‘direct tax,”’ absolves any doubt concerning this. 

It is equally evident that the convention did not have in mind 
the classification of taxes made by Adam Smith. The “Wealth of 
Nations” was only published eleven years prior to the framing of 
the Constitution, propounded revolutionary doctrines, and had 
not, so far as the evidence shows, been generally accepted or even 
generally read. It would be extraordinary that elderly statesmen 
framing a constitution, who were familiar with the language of the 
English law and who very largely received their notions of taxa- 
tion and economics from the English law and the teachings of the 
physiocrats, — it would be nothing short of extraordinary, that they 
should adopt a revolutionary theory and embody it in a constitu- 
tion. That they should have done so without even discussing the 
matter is almost inconceivable. 

We must therefore choose from either the physiocratic or the legal 
classification. The two are identical, except that the former in- 
cluded capitation taxes and taxes on the income derived from land 
among ‘‘direct taxes,’ whereas the latter had been used in the 
English statutes to describe only the tax on land. However, as 
Parliament had never levied either a tax on the income derived 
from land or a capitation tax, it is not certain that these would 
have been classed as ‘‘duties.”” What is more natural than that 
the framers of the Constitution should assume that the legal word 
“‘tax” and the phrase ‘direct tax” used by the physiocrats re- 
ferred to the same class of taxes, and that they should use this word 
and this phrase which had this definite and, as they assumed, iden- 
tical meaning? 

It is impossible to hold that they did not consider the economist’s 














THE FEDERAL CORPORATION INCOME TAX. 35 


definition, since that would leave the phrase “‘direct taxes” unac- 
counted for. Further, that ‘‘capitation taxes” were expressly 
included among ‘‘direct taxes” shows that the physiocrat’s classi- 
fication was meant to be adopted in the Constitution. 

It was ably contended by counsel for the appellant in the Pol- 
lock case, that among “‘direct taxes” were also included a general 
tax on personal property and a tax on incomes; citing in support 
thereof, among other authorities, Alexander Hamilton’s classifi- 
cation in his brief in the Hylton case, and the many remarks from 
Elliott’s Debates tending to show that direct taxes were supposed 
to refer to the internal taxes theretofore customarily levied by the 
states. These remarks, however, were by no means unequivocal, 
and it is extremely doubtful if they represented the sentiment of 
the convention. There is no evidence that the taxes levied by the 
states were commonly called “direct taxes,’ and consequently 
this forms a most insecure ground upon which to base a definition 
of this phrase, which is foreign to the usage of the economists and 
the English law, and which apparently was not current in this coun- 
try. It is consequently reasonably apparent that the only taxes 
which were intended to be apportioned were taxes on land, on in- 
come from land, and capitation taxes, all of which can be equally 
well and justly apportioned. 

Turning now to the decisions construing this phrase, we find 
confirmation for this view. Prior to 1895 no federal tax had ever 
been held by the Supreme Court to be a “direct tax.” A tax 
on carriages,° a tax on insurance and the income of insurance 
companies,® a tax on banknote circulation,’ a succession tax,® and 
finally a tax on incomes,’ have been held to be not ‘‘direct taxes.” 
Throughout these cases the Supreme Court has iterated and reiter- 
ated, and finally based its holding upon the proposition that the 
only “direct taxes” are a capitation and a land tax. But nowhere 
has the court defined what is meant by “land tax.”” Commonly, 
of course, this means a tax on land, i. ¢.,a tax on a person because 
of the ownership of land. But in a broad sense it may include any 
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tax upon land or its increment, and hence a tax upon income from 
land. There is in none of these cases anything clearly inconsistent 
with such a definition. 

The case of Pollock v. Farmers’ Loan & Trust Co. injected an 
entirely novel factor into the situation. It was a bill in equity by 
a stockholder of the Farmers’ Loan & Trust Co. praying for an 
injunction against the company and its directors, enjoining them 
from paying to the United States Collector of Internal Revenue 
the income tax imposed by §§ 27-37 of the Tariff Act of 1894. The 
case was argued with the case of Hyde v. Continental Trust Co., 
which involved substantially the same facts. Attorney General 
Olney and Mr. Edward B. Whitney, then Assistant Attorney Gen- 
eral, were allowed to intervene on behalf of the United States, and 
with James C. Carter, at that time the leader of the New York 
bar, who appeared for the Continental Trust Co., supported the 
constitutionality of the act. Opposed to them were Joseph H. 
Choate, who was then challenging Mr. Carter’s leadership of the 
bar in New York, Senator Edmunds, Clarence A. Seward, and 
William D. Guthrie. 

The bill of complaint alleged, among other things, that the 
Farmers’ Loan & Trust Co. owned certain real estate and certain 
personal property from which it derived income, and it was con- 
tended that a tax upon such income was a “direct tax.” Upon 
April 8, 1895, the court rendered its opinion, in which six of the 
justices concurred that the statute, so far as it taxed the rents and 
profits of land, levied a direct tax, and hence, not being apportioned, 
was unconstitutional. The court was evenly divided as to whether 
a tax on income from personalty was a direct tax. 

Immediately upon the rendition of this opinion, the counsel for 
Pollock filed an application for a rehearing, in which the Attorney 
General joined, and which was at once granted by the court. There- 
upon a reargument of the entire case was had, resulting in a deci- 
sion from which four justices dissented, holding the entire income 
tax unconstitutional. 

The rulings were based upon the following grounds: 

1. That the framers of the Constitution regarded all taxes on 
real estate or personal property or the rents or income thereof 
to be direct taxes.’ 
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2. That there is no logical distinction between an income tax 
which in part falls on the rents of land, and a tax on land eo nomine 
or upon its owners in respect thereof, whence it follows that an 
income tax which falls in part on the rents of land is to that extent 
a direct tax." 

3. That there is no distinction, so far as any qualities of direct- 
ness are concerned, between a land tax and a tax on personalty, 
and hence the same consequences follow. 

That the court was right in its conclusion that a tax on the income 
from land was direct is evident from the preceding discussion; and 
it is equally evident, if the foregoing analysis is correct, that the 
court was wrong in its decision that a tax on personalty or its income 
was direct. It is at least probable that the case will remain 
authoritative upon the first proposition, but that it will ultimately 
be overruled as to the second. 

Of the cases that have arisen since the Pollock case, construing 
the meaning of the phrase “direct taxes,” none, with the pos- 
sible exception of the latest, have overruled that case. In 
Knowlton v. Moore ” the court sustained an unapportioned suc- 
cession tax upon the inheritance of land. This case establishes 
that Adam Smith’s definition of a “‘direct tax” as a tax which 
cannot be shifted, is not the constitutional definition, and was 
not held so to be in the Pollock case, and consequently virtually 
overrules the holding of the Pollock case that a tax on personalty 
or its income is a direct tax. 

The cases of Nicol v. Ames, holding a tax upon sales of mer- 
chandise at exchanges to be not direct; and of Thomas v. United 
States, holding a stamp tax on a memorandum or contract of sale 
or a certificate of sale to be not direct; and the case of Patton 2. 
Brady,” holding an excise on tobacco in the hands of the manu- 
facturer or seller to be not direct, — are easily distinguishable from 
the Pollock case, and are not important in considering the character 
of the recent corporation tax. 

Finally, there is the case of Spreckels Sugar Refining Company 
v. McClain, which will play a most important part in litigation 
over this new tax. There was présented for the court’s considera- 
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tion one section of the late war revenue act which provided as 
follows: 


“That every person, firm, corporation or company carrying on or 
doing the business of refining petroleum, or refining sugar . . ., whose 
gross annual receipts exceed two hundred and fifty thousand dollars, 
shall be subject to pay annually a special excise tax equivalent to one- 
quarter of one per centum on the gross amount of all receipts of such 
persons . . . in their respective business in excess of said sum of two 
hundred and fifty thousand dollars.” 


The Spreckels Company, which was engaged in refining sugar, 
was taxed upon its gross receipts, which included receipts received 
for the use of its wharves by vessels unloading sugar, and income 
from capital invested in other concerns and not then required in 
the sugar business. The suit was brought to recover the taxes so 
paid. It did not appear that the wharves from which the company 
received rent were built upon its own real estate, and in the briefs 
this was not regarded as rent from land; but, together with the in- 
come from invested capital, was regarded by the plaintifi’s counsel 
as income or receipts from personalty. 

Two questions therefore were presented: 

(1) Whether the tax so far as it fell on the receipts from the 
wharves and the investments was direct. 

(2) Whether the tax so far as it fell on the receipts from the sale 
of sugar and other factors of the sugar business was direct. 

Probably owing to the fact that only an insignificant amount 
was involved, the first point was virtually disregarded by the coun- 
sel and the court. Indeed, Mr. Johnson, counsel for the sugar com- 
pany, devotes only a short paragraph in his brief to a bare state- 
ment, which he does not support by the slightest argument, that 
the tax so far as it is levied upon these receipts is direct, and the 
Solicitor General makes no mention of the separate problem raised 
by these receipts, but confines himself to a discussion of the second 
question. It is consequently not remarkable that the court failed 
to consider this problem; and so far, therefore, as this case decided 
that a tax on receipts from wharves and investments is not a direct 
tax, it is hardly a satisfactory or weighty ruling, although it may 
presage a return to the doctrine so frequently propounded prior 
to the Pollock case. Since it nowhere appeared that the wharves 
were real estate, it cannot be regarded as affecting the ruling of 
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the Pollock case upon the question of a tax on income from 
land. 

The considered holding of the court in the Spreckels case, that 
a tax upon the gross receipts derived from sales of sugar was an ex- 
cise, was clearly correct and not in conflict with the Pollock case. 
Taxes upon articles held in the manufacturer’s hands for sale have 
since the earliest times, and even by Blackstone, been classed as 
excises. The Pollock case was founded on the taxation of personalty 
in the hands of the ultimate owner, and not in the hands of an im- 
mediate seller. 

The questions presented by the present law are whether this tax 
is within the Pollock case, a tax on income from land or from per- 
sonalty; and if so, what will be the consequences concerning its 
validity. 

The law so far as material to this discussion reads as follows: 


“Sec. 38. That every corporation, joint stock company or associ- 
ation . . . shall be subject to pay annually a special excise tax 
with respect to the carrying on or doing business by such corpora- 
tion, joint stock company or association or insurance company, 
equivalent to one per centum upon the entire net income over and 
above five thousand dollars received by it from all sources during 
such year.” 


At the outset it is noticeable that the tax is expressed to be an 
“excise on the doing of business.”” While it may be conceded that 
such a description is material in determining the exact nature of 
the tax, yet it is not conclusive. Whether this tax is an excise tax 
on business, or whether it is a tax on land or on personalty within 
the reasoning of the Pollock case, must depend upon its real nature, 
to be discovered by ascertaining its attributes or characteristics. 
If it possesses all the attributes or characteristics of an excise on 
business, then certainly it must be held to be such a tax, irrespective 
of what name Congress has given it. So, also, if it possesses all 
the attributes or characteristics of an income tax, such as is a direct 
tax within the reasoning of the Pollock case, it should be held to be 
such a tax. 

The instances are numerous in which the Supreme Court has 
held that in deciding upon the constitutionality of a tax it will look 
at the real nature of the tax and will not consider the name given 
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to the tax by the legislature as conclusive. In Home Savings Bank 
v. Des Moines” Mr. Justice Moody says: 


“The first step useful in the solution of this question [whether bonds 
of the United States have been taxed by the state] is to ascertain with 
precision the nature of the tax in controversy, and upon what property 
it was levied, and that step must be taken by an examination of the tax- 
ing law as interpreted by thé Supreme Court of the state. A superficial 
reading of the law would lead to the conclusion that the tax authorized 
by it is a tax upon the shares of stock. The assessment is expressed to 
be upon ‘shares of stock of state and savings banks and loan and trust 
companies.’ But the true interpretation of the law cannot rest upon a 
single phrase in it. All its parts must be considered in the manner pur- 
sued by this court in New Orleans v. Houston, 119 U. S. 265, 278, and 
Home Insurance Co. v. New York, 134 U.S. 594, with the view of deter- 
mining the end accomplished by the taxation, and its actual and sub- 
stantial purpose and effect. We must inquire whether the law really 
imposes a tax upon the shares of stock as the property of their owners, 
or merely adopts the value of those shares as the measure of valuation 
of the property of the corporation, and by that standard taxes the property 
itself.” 


So also in the case of New York Central Railroad Company 2. 
Miller,’ Mr. Justice Holmes, considering a tax of the State of New 
York expressed to be a ‘‘corporation franchise tax,”’ which was com- 
puted upon the basis of the amount of capital stock of the corpo- 
ration employed within the state, said at page 596: 


“Tt is called a franchise tax in the act, but it is a franchise tax meas- 
ured by property. A tax very like the present was treated as a tax on 
property of a corporation in Delaware, Lackawanna, & Western R. R. ». 
Pennsylvania, 198 U. S. 341, 353. This seems to be regarded as such 
a tax by the Court of Appeals in this case.’ 


The learned judge thereupon considers the validity of the tax 
upon the theory that it is a property and not a franchise tax.’ 

In Parker v. North British Ins. Co.!® the Louisiana court, con- 
struing a statute, said: 


“Tt is vain to call gross receipts ‘capital’; they are not capital or 
capital stock, and no legislative declaration can make them so.” ?° 





17 205 U. S. 503, 510. 18 202 U.S. 584. 19 42 La. Ann. 428. 
20 See also Ferry Co. v. Kentucky, 188 U. S. 385. A Kentucky tax on the 
“Kentucky franchise” of the Ferry Company between Kentucky and Indiana, holding 
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The first consideration must be to classify this tax. Not only 
will the question whether this tax is properly classified as an in- 
come tax or an occupation tax be most important in determining 
its constitutionality, but such a consideration will reveal the real 
attributes of the tax, which will facilitate the application of the 
principles adjudged proper in the Pollock case to determine what 
is and what is not a direct tax. 

A tax is commonly described as being “‘on” some subject matter. 
But what it is which in difficult cases determines just what factor 
the tax is ‘‘on,” has never been clearly defined. A tax on all persons 
who own land, of one per cent of the value of their land, can be at 
once classified as a tax on land. On the other hand, a tax on per- 
sons possessing red hair, of one per cent on the value of the land 
owned by them, is classified with some difficulty. Is it a tax on land? 
Or is it a tax on red hair? Orisit both? Or is it merely a tax ona 
particular class of land, to wit, land owned by red-haired persons? 

Taxation is the taking by the state from the citizens of the state, 
or from persons within it or whose property is within it, of the neces- 
sary means for its support. It is accomplished by forcing the above- 
described persons to pay the state a certain contribution estimated 
in various ways, which may be done by forcibly taking from the 
citizen a certain portion of his property. Not only in theory is it 
a contribution to the state from its citizens or from aliens, but as a 
practical matter this must be so, since all property within the state 
is owned by citizens or aliens. 

Generally, taxes are not levied upon all, but only upon a part of 
the persons subject to the taxing power, and hence almost every 
taxing statute has provisions which limit the class of persons from 
whom the tax is to be collected. Those provisions may comprise 
one or more factors, which may in theory be anything which is 





a franchise from both states, based upon the capitalization and earnings of said com- 
pany was held to be a tax in part on the Indiana franchise. United States v. The Rail- 
road Company, 17 Wall. (U.S.) 322; Bank of Commerce v. New York, 2 Black (U. S.) 
620; Bank Tax Cases, 2 Wall. (U. S.) 200; Western Union Telegraph Co. v. Mass., 
125 U. S. 530, holding that a tax on each corporation upon its corporate franchise at 
a valuation equal to the aggregate value of its shares of capital stock, is a tax upon 
the property and not upon the franchises of the corporation; City of Brookfield 2. 
Tovey, 141 Mo. 619; Millerstown ». Bell, 123 Pa. St. 151; Harrisburg ». East, etc. 
Co.,4 Pa. Dist. Ct. 683. But see contra, Home Ins. Co. v. N. Y., 134 U. S. 594, 
where a tax on the corporate franchise equal to a certain per cent on the capital 
stock was held a tax on the franchise. 














42 HARVARD LAW REVIEW. 


descriptive of persons. Thus, conceivably, they may be classified 
for taxation according to their ownership of land, or to their pos- 
session of red hair, or a large nose, or more than three suits of 
clothes, or according to their possession of all these factors. 

That factor or those factors, for there may be more than one, which 
determine whether or not a person comes within or without the 
class taxed, are necessarily the particular factors against which the 
amount of the tax is charged by the taxpayer. If the possession of 
that factor is not of sufficient worth to the taxpayer. to compensate 
him for the amount of the tax, he will rid himself of it, if he is able. 
The consequence is that as a practical matter the tax is a burden 
upon the factor or factors which determine the class of persons upon 
whom it shall be levied; and so may very properly be said to be a 
tax upon that factor, or upon those factors if there are several. 

It is of course a simple matter to determine what in any given 
case are the factors which are the conditions of the levy of the tax. 
Very frequently, as in this case, the tax is expressed as being levied 
upon certain factors. But these factors upon which the tax is ex- 
pressed as being levied are not always the only factors which deter- 
mine whether or. not a particular tax shall be levied. Every tax 
must necessarily specify some measure by which the amount of the 
tax will be determined; and that factor which measures the tax is 
always one of the factors which determine the levy or non-levy of a 
tax, since, if there is nothing upon which to measure the tax, no tax 
can be collected. Thus a tax on every person of one per cent on the 
value of his land is a tax on land, since it is the possession of land 
which determines whether or not a given person comes within the 
class of persons taxed. This has been frequently recognized by the 
courts, which may sometimes have laid undue stress upon this factor. 

Thus in Dobbins v. Commissioners of Erie County the court 
says, in answer to an objection that a certain tax was a tax upon 
the person of the officer and not upon the office: 


“The first answer to be given to these suggestions is, that the tax is 
to be levied upon a valuation of the income of the office.” 


So also in the State Tonnage Tax cases,” the court, in holding 
that a state tax on vessels measured by the tonnage thereof was a 
tonnage tax, says: 





1 16 Pet. (U. S.) 435, 445. 2 32 Wall. (U. S.) 204. 
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“Attempt was made in the case of Alexander v. Railroad to show 
that the form of levying the tax was simply a mode of assessing the 
vessel as property, but the argument did not prevail, nor can it in 
this case, as the amount of tax is measured by the tonnage of the 
steamboats, and not by their value as property.” * 


This, however, is by no means a conclusive test, since it does not 
account for any specific taxes, and since the legislative body may 
measure the tax by some value entirely divorced from the persons 
taxed, — as, for instance, one thousandth of one per cent of the 
national debt. So, too, when several factors must coexist in order 
that the tax be leviable, this test fails to reveal all of these factors. 
All that can be said is that as a practical matter it is generally a 
sound test to discover one of the subject matters of the tax. 


The new federal tax is expressed to be on corporations doing 
business, and is measured by the net income of such corporations. 
There are therefore three factors which determine whether the tax 
shall be levied, — (1) existence as a corporation, (2) doing business, 
(3) the receipt of a certain income. Unless all of these three are 
present in a given case, no tax is levied; if they are all present, a 
tax is levied. 3 

Therefore according to the rules laid down above, this tax is a 
tax upon those several factors. The tax can be avoided by ridding 
oneself of any one of these factors. It must therefore be held to 





% New York Central Ry. Co. v. Miller, 202 U. S. 584, a corporation franchise tax 
computed upon the basis of the amount of the capital stock of a corporation was held 
to be a tax on the property of a corporation; Society for Savings v. Coite,6 Wall. (U. S.) 
594, a tax equal to three-fourths of one per cent on the total amount of deposits held by 
banks is a tax upon the franchise and not upon the property, since the tax is measured 
by the amount of the business done, to wit, the amount of deposits; Providence Institu- 
tion v. Mass., 6 Wall. (U. S.) 611, a tax on a savings bank on account of its deposits is a 
tax on its franchise; Western Union Telegraph Co. v. Mass., 125 U.S. 530, a tax upon 
corporate franchises at a valuation equal to the aggregate value of the shares of its cap- 
ital stock at a specified rate thereupon, was held to be a tax on the property and not on 
the franchise; City of Brookfield ». Tovey, 141 Mo. 619, a city ordinance punishing 
merchants for selling goods without a license and providing for the issuance annually of 
a license upon payment to city treasurer of one per cent upon the cash value of the 
goods of the licensee, was held to levy a tax on the property and not to be a license tax 
on the occupation. See contra, Home Ins. Co., supra, 134 U.S. 594, where a tax on the 
franchise of a corporation based upon a percentage of the capital stock of said cor- 
poration, was held to be a franchise tax; Delaware R. R. Tax, 18 Wall. (U. S.) 206, a 
tax of one-fourth of one per cent on the actual cash value of every share of stock 
to be paid by the corporation, was held not to be a tax on the property of the 
corporation. 
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be not a tax upon any one factor separately, but upon all factors 
jointly; it must be charged up against those factors jointly and 
must be a burden upon them jointly. It is not a simple occupation 
tax, whose only factor is the conduct of an occupation; nor is it a 
simple tax on income, since that factor alone does not determine 
its levy or non-levy. It must be treated by the court as a complex 
tax upon ‘‘the net income of corporations which are engaged in 
business.” 

It is therefore clear that it is not identical with the income tax, 
which was considered direct by the Supreme Court in the Pollock 
case; but while it cannot be described as a general income tax, it 
is nevertheless a particular kind of income tax, just as it is at the 
same time a particular kind of a tax on business, to wit, on business 
carried on by corporations which are in receipt of a certain income, 
and consequently has many of the attributes of the tax declared 
to be direct in the Pollock case. 

Like the income tax of 1894 it is levied only on those corpora- 
tions doing business who are in receipt of income, is measured by 
the amount of income, and consequently is a charge against income. 
The one difference is that the former act applied to all incomes, 
whereas this act applies only to the incomes of corporations doing 
business; or, in other words, whereas in the case of the act of 1894 
the receipt of income was the only factor which served to bring 
persons within or without the tax, here there are three factors, — 
being a corporation, doing business, and receiving income. Yet 
because of the necessity of these two other factors, does this tax 
any the less truly belong to the great class of income taxes, and 
has it not the same attributes of “directness” that are characteristic 
of an income tax? 

Suppose for a moment a corporation carrying on the business of 
a trust company, which purchases a piece of land for its office, builds 
a large office building on the land, and rents whatever space it does 
not use for its own purposes. This company derives a part, per- 
haps a very considerable part, of its income from the rent of offices 
in its building. The federal tax collector demands and receives a 
tax of one per cent upon all its income, in which this rent is included. 
Surely in such a case this is a tax on the income derived from land. 
It has the same effect upon the land and its income as did the tax 
declared direct in the Pollock case. It is true that the legislature 
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did not single out and tax income from land at a separate rate and 
in a separate statute; but is this material? A general tax upon all 
property would certainly be held direct so far as it fell on land; and 
so must a general tax on incomes which falls upon income from 
land, as was held in the Pollock case. If the court holds this tax 
to be not direct in so far as it falls upon the rents of land, it will seem 
not only to be directly overruling the Pollock case, but to be dis- 
regarding the best evidence concerning what the framers of the 
Constitution had in mind. 

The same conclusions apply to this tax so far as it may be levied 
upon income from personalty; but since the court’s holding upon 
this point in the Pollock case is doubtful, and since it has virtually 
overruled itself in a later case, which, however, as has been pointed 
out, is not a weighty ruling, it is quite likely that it will not follow 
the Pollock case upon this. 

Whatever action the court might be disposed to take regarding 
the Pollock case, when confronted with a set of facts identical with 
those presented by that case, need not be considered. While, as 
we have shown above, this tax is, so far as the quality of directness 
is concerned, essentially like the income tax of 1894, it has numer- 
ous incidental differences, — notably the description of the tax as 
an excise upon the doing of business, — which the court may seize 
upon as the ground of a distinction from the Pollock case. The 
Spreckels case furnishes an excellent basis for such a distinction; 
and the language of the Pollock case concerning certain earlier 
cases reénforces this. 

Thus the court distinguished Pacific Insurance Co. v. Soule,” in 
which a tax upon the insurance done by, and the income of, an in- 
surance company was held not to be a direct tax, on the ground 
that a tax “‘upon the business of an insurance company” was ‘‘a 
duty or excise.”’ Yet in the Soule case part of the tax sustained 
was a tax upon the income of corporations. 

So also the court in the Pollock case” refers to the case of Railroad 
Company v. Collector * as follows: 


“In Railroad Company v. Collector, 100 U. S. 595, 596, the validity 
of a tax collected of a corporation upon the interest paid by it upon its 
bonds was held to be ‘essentially an excise on the business of the class 





% » Wall. (U. S.) 433- % 3157 U.S. 429, 578. % 100 U.S. 595, 
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of corporations mentioned in the statute.’ And Mr. Justice Miller, in 
delivering the opinion, said: ‘As the sum involved in this suit is small, 
and the law under which the tax in question was collected has long since 
been repealed, the case is of little consequence as regards any principle 
involved in it as a rule of future action.’” 


Whether the court will seize upon such a distinction to sustain 
this tax will depend very largely upon its opinion of the ultimate 
wisdom of the holding of the Pollock case. The difficulty of har- 
monizing a decision upholding this statute and the Pollock case can 
hardly be unnoticed by the court. If the court were of opinion 
that the fundamental reasoning of the Pollock case is sound, it 
would doubtless annul the new tax; but if the court views with 
disfavor the decision of the Pollock case, it can virtually overrule 
that case without seeming to do so, by relying upon the authorities 
last cited. 

Francis W. Bird. 


New York City. 
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Mr. Ezra Riptey THAYER, A.M., LL.B., became Dean of the Law 
School and Dane Professor of Law on the first of September. Dean 
Thayer was born in 1866, received the degrees of A.B. from Harvard in 
1888, and of LL.B. from the Law School in 1891. While in the Law 
School he served for two years upon the Editorial Board of this Review. 
He was formerly Lecturer on Massachusetts Practice in the Law School 
and was a member of the firm of Storey, Thorndike, Palmer, and Thayer 
of Boston. Himself the son of the late James: Bradley Thayer, for thirty 
years Professor in the Law School, he brings to the duties of his high 
office the best to be gleaned from the traditions and training of the Law 
School, and from the experience of the New England Bar. 





Hon. JEREMIAH SMITH, LL.D., resigned the Story Professorship of Law 
on the first of September. Born in 1837, a graduate of Harvard College 
in 1856, for seven years a justice of the Supreme Court of New Hampshire, 
an honor he attained at the age of thirty, twenty successive classes in 
the Law School retain the stamp of contact with his broadly trained 
legal mind, and with his upright and unselfish personality. This Review 
takes the occasion to acknowledge to him as one of its most valued 
contributors the debt of gratitude of a score of Editorial Boards for 
unfailing advice and assistance, and for numberless courtesies. 





Mr. Roscor Pounn, Pu.D., has been appointed Story Professor of 
Law. Professor Pound was born in 1870, graduated from the University 
of Nebraska in 1888, and studied for one year at this Law School with 
marked distinction. He has taught law in the University of Nebraska, 
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Northwestern University, and the University of Chicago, having in ad- 
dition served for some years as Dean of the Law Department of the first- 
named institution. His work on the Supreme Court Commission of 
Nebraska from rgor to 1903 added supplementary honors to his well- 
established renown as a teacher; while his services on such committees as 
the Committee on Reform of Procedure are familiar to all those in touch 
with this important branch of the work of the American Bar Association. 
Friends of the Law School will welcome the addition to its Faculty of a 
scholar widely knowfi for his contributions to the fields of natural science 
and of the theory and the practice of the law. 





FourTH-YEAR Course. — A Fourth-Year Course leading to the de- 
gree of Doctor of Law has been added to the Law School curriculum. 
This degree will be conferred upon graduates of the Law School, or of 
other schools qualified to be members of the Association of American 
Law Schools upon one year’s residence after receiving the Bachelor’s 
degree. “To be admitted as candidate for the degree of Doctor of Law, 
a student must he qualified to enter the Law School as candidate for the 
Bachelor’s degree, and must have completed the course for Bachelor of 
Laws with high rank.” He must pass “ with distinguished excellence 
examinations upon courses open to fourth-year students requiring in the 
aggregate ten hours of lectures a week during the entire year; and in 
such courses must be included the course in Roman Law and the Prin- 
ciples of the Civil Law, and courses aggregating at least two hours of 
lectures a week from the courses offered exclusively to students in the 
fourth year.” 





Tue Law Scnoot.— The Law School opened with an unprecedented 
number of changes in the curriculum. Professor Wambaugh’s course 
on International Law and Professor Beale’s course on Jurisprudence 
have been made fourth-year courses. New courses offered for the fourth 
year are a course on Roman Law by Professor Pound, a course on Ad- 
ministrative Law by Professor Wyman, and a course on the History of 
the Common Law by Professor Beale. In the programme of instruction 
for the first three years, Dean Thayer will conduct the courses on Torts 
and on Evidence. Professor Pound will conduct the courses on Equity 
for both the second and third years, and also the course on Quasi-Con- 
tracts. Professor Gray will have charge of the course on Property for 
the second year, and will be assisted by his son, Mr. Roland Gray, A.B., 
LL.B., 1898, a former editor of this Review, who has been appointed 
Lecturer on the Law of Property. Mr. Austin Wakeman Scott, A.B., 
LL.B., 1909, a former editor of this Review, who has been appointed 
Assistant Professor of the Law, will conduct the courses on Trusts and 
on Civil Procedure at Common Law, and will also assist Professor Beale 
in the course on Criminal Law. Mr. Joseph Warren will assist Professor 
Wambaugh in the course on Agency. Mr. Allan Reuben Campbell, A.B., 
LL.B., 1902, a former editor of this Review, who has been appointed 
Lecturer on New York Practice, will conduct the course of that name. 
The remainder of the curriculum is substantially unchanged. 
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JupicraAL CONTROL OVER RULES oF LEGISLATIVE PROCEDURE. —In 
determining what is the existing statute law, an English court seeks 
only the actual expression of the legislative will, although that expres- 
sion is not in the form required by previous statutes. To the extent of 
the inconsistency the earlier acts must be deemed repealed.! What — 
Parliament has in fact enacted has for centuries been finally determined 
by inspection of the parliamentary records in Chancery.? Faulty records . 
must be corrected by Parliament. 

In this country the limitations on legislative power contained in the ° 
written constitutions have caused confusion. Primarily, there is the 
well-recognized doctrine that if the subject matter of a statute conflicts 
with constitutional provisions, to that extent the courts will declare the 
statute void. If a court decides that an act, for example, impairs the 
obligation of contracts, it holds that the statute is void on its face. But 
if it declares a statute void as not having been passed according to the 
rules of legislative procedure established by the constitution, it must look 
at something besides the constitution and the act as enrolled and recorded; 
for the contents of the latter give no clue to the manner of its enact- 
ment. The question then arises, has a court a right to look behind the 
enrolled act? 

Many courts have decided that the enrolled act is not conclusive.*” 
Their reasoning has been as follows: the constitution has directed the 
legislature to follow certain rules; failure to conform makes the act 
ultra vires; it is the duty of the court to declare an unconstitutional 
statute void. Such decisions have assumed that the determination of 
whether a bill has gone through all the procedure laid down by the con- © 
stitution as a condition precedent to its becoming a law, is a judicial 
question. But it is a recognized principle of constitutional law that in 
some questions the judiciary must abide by the determination of another 
department of government.’ It seems clear that it is the special duty of . 
the legislature to decide whether it has actually enacted a law, and that . 
its certificate to that effect should conclude the courts. This is univer- 
sally recognized to the extent of admitting that the actual existence of 
an act and its passage according to rules cannot be tried by parol evi- 
dence. Some record must be taken as the basis of judicial knowledge. 
Because the constitution orders certain facts to appear in the journals 
of the houses, many courts have held that these are constituted the 
final record.’ Thus a recent case declared void a duly enrolled act, be- 
cause the yeas and nays of the final vote in each house had not been 





1 This follows directly from the sovereignty of Parliament. The same is true in 
this country where the rule was made by an earlier statute only. McDonald >. State, 
80 Wis. 407. 

2 The King »v. Arundel, Hob. 109. See Edinburgh Ry. Co. ». Wauchope, 8 Cl. & F. 
710. The records for private acts are the Rolls of Parliament. 

8 Perry v. Baltimore & Drum Point R. R. Co., 41 Md. 446; Spangler v. Jacoby, 14 
Ill. 297; Wells v. Missouri Pac. Ry. Co., 110 Mo. 286. 

4 See CooLEy, CONSTITUTIONAL LimITATIONS, 7 ed., ch. vi. 

5 Luther v. Borden, 7 How. (U. S.) 1; In re Legislative Adjournment, 18 R. I. 824. 

6 State ex rel. Herron v. Smith, 44 Oh. St. 348; Wise v. Bigger, 79 Va. 260. 

7 Board of Supervisors of Ramsey County »v. Heenan; 2 Minn. 330; Commissioners 
of Stanley County »v. Snuggs, 121 N. C. 394. Contra, Field v. Clark, 143 U. S. 649; 
Pangborn v. Young, 32 N. J. L. 29; State ex rel. Reed v. Jones, 6 Wash. 452; Lafferty. 
v. Huffman, 99 Ky. 80. 
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entered in the journals, as directed by the state constitution. Rash v 
Allen, 76 Atl. 370 (Del.). Of course if the constitution directs the courts 
to consider the journals the final record and to declare an act void if 
certain facts do not appear therein,® they must obey; but that is not the 
better interpretation of a provision that a bill shall not become a law 
unless there be certain entries. For since the legislature can falsify the 
journals, the change from the record as established by custom would 
accomplish nothing. And it is submitted that the determination of 
whether the constitutional rules of legislative procedure have been fol- 
lowed is a political question. The vital function of the legislature is to 
enact laws, and it is not natural that the judiciary should be supervisors 
of a codrdinate department’s performance of its peculiar duty.® 





DEVICES FOR SECURING IN SUBSTANCE DrirECT ELECTION OF UNITED 
STATES SENATORS. — The framers of the Federal Constitution un- 
doubtedly intended that the state legislatures should exercise a delibera- 
tive choice in electing United States senators.' Yet many schemes have 
been devised for defeating that intention. Doubtless, from the very 
first, individual candidates for the legislature pledged themselves to 
support a particular candidate for the Senate. Frequently a party 
convention indorses one candidate for senator, and it is understood in 
advance that if that party has a majority in the legislature its nominee 
will be senator as a matter of course. Where, as in the famous race be- 
tween Abraham Lincoln and Stephen A. Douglas, the question of elect- 
ing a senator overshadows all other issues, the election of senators is 
practically direct.2- Direct election may be even more nearly approached 
when the party nominee is chosen by direct primary. In the recent case 
of State ex rel. Van Alstine v. Frear, 125 N. W. 961 (Wis.), it was prop- 
erly held that a statute providing for such direct primaries is constitu- 
tional, since they amount to no more than a petition; for the members 
of the legislature have the legal and, in the opinion of the Wisconsin 
court, the moral right to disregard the result if they see fit. At the regu- 
lar elections in Oregon, the voters of all parties express a choice for senator 
from among the different party nominees for that office, and provision 
is made for a formal pledge by candidates for the legislature to abide by 
the result of the popular vote.* When such a pledge is prescribed as a 
requisite for eligibility to the legislature the line of constitutionality 





8 Where the constitution provided that notice of application for special acts should 
be given, that the legislature should prescribe the time.and place of giving notice, the 
evidence thereof, and how such evidence should be preserved, it was held to mean that 
whether or not notice had been given was a judicial question. Ewing v. Trenton, 57 
N. J. L. 318. 

® See Field v. Clark, supra; Pangborn v. Young, supra; State ex rel. Jones v. Reed, 
supra. 


1 See 2 Grtprn, MapIson Papers, passim, especially 812-821; 12 LopGE, Works 
OF HAMILTON, 126, 129. 
2 See 2 NIcoLAY AND Hay, ABRAHAM LINCOLN, 136. 
( od —— AND Cotton, ANNOTATED CODE AND STATUTES, 957; GENERAL LAws 
1905), 19. 
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seems to have been passed. Nevertheless the legislature might still be 
said to have the legal power to disregard the popular vote; for state con- 
stitutions commonly provide that, “deliberation, speech and debate in 
either house of the legislature . . . cannot be the foundation of any 
accusation or prosecution, action or complaint in any other court or 
place whatsoever.” Were those provisions removed and violation of 
ante-election pledges made a crime, an election by the legislature in 
violation of its members’ pledges would doubtless be effective, although 
subjecting the legislators to criminal prosecution. In such a state of 
affairs, even if the bare legal power to disregard the popular vote re- 
mained, no legislature would exercise that power. There would then 
be substantial nullification of the provision in the federal Constitu- 
tion for “two Senators from each State, chosen by the Legislature 
thereof.” ® 

The Senate is the “ Judge of the Elections, Returns, and Qualifications 
of its own Members.” ’ It might conceivably declare that a man chosen 
under one of these devices was not constitutionally elected. But it is 
believed that the existence of this power in the Senate does not preclude 
the courts from passing on the constitutionality of statutes providing 
for popular vote, when the question comes up in mandamus or injunction 
proceedings to require or prevent the taking of such a vote.* A decision 
of the Senate or even a resolution not called forth by any particular case 
(although not binding on future sessions of that body) would of course 
be followed by the courts. But it is submitted that, in the absence of 
any precedent in the Senate journal, every possible doubt should be re- 
solved by the courts in favor of the constitutionality of these devices, 
otherwise the matter can never be squarely presented to the Senate where 
the final decisions of these questions must rest. 





THE LEGALITY oF VotTiInc Trusts. — The most common device to- 
day of majority stockholders to secure stability in the corporation’s 
policy and administration is the so-called “voting trust.”” The stock- 
holders transfer their shares to trustees with power to vote them, and 
receive in return certificates giving all the beneficial interest in the stock 
except the voting power. The validity and effect of these agreements 
have been the subject of a great diversity of judicial opinion, as is il- 
lustrated by two recent decisions reaching opposite results. In Boyer v. 
Nesbitt et al., 76 Atl. 103 (Pa.), the validity of a voting trust formed by 
the majority stockholders of a corporation for the purpose of maintain- 
ing its then officers in power and continuing the same business policy, 
was in question. The trustees were given the power to vote the stock, 
and a first option to purchase, for the benefit of the remaining members, 





4 Such a provision has been held to violate the state constitution of North Dakota. 
State ex rel. McCue »v. Blaisdell, 118 N. W. 141 (N. D.). 

5 Mass. Const., Pt. I, Art. ’XXI. For similar provisions in other state constitu- 
tions see STIMSON, FEDERAL AND STATE CONSTITUTIONS, 236. 

* U. S. Const., Art. I, sec. 3. Compare the substantial nullification, without the 
aid of legislation, of the similar provision for indirect election of President. 

7 U.S. Const., Art. I, sec. 5. 

8 But see State v. Blaisdell, supra. 
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the shares of any member of the syndicate who wished to sell. The agree- 
ment was held to be valid, and not in contravention of the Pennsylvania 
statutes providing for annual elections by stockholders, and that proxies 
should be good for only two months after their issue. It was further 
held that the option given to the trustees to purchase shares was an in- 
terest which prevented the revocation of their power to vote. Upon al- 
“ most identical facts, and under a similar statute, it was held in Bridgers 
v. First Nat. Bank of Tarboro et al., 67 S. E. 770 (N. C.), following pre- 
vious decisions by the same court,! that a voting trust for fifteen years 
was against public policy and void, and an injunction was granted at 
the suit of a stockholder not a party to the agreement, restraining the 
trustees from voting the stock. 

A few decisions and many dicta are undoubtedly to be found to the 
effect that voting trusts are illegal per se.2_ The reason usually given is 
that it is against public policy for the voting power to be separated from 
the beneficial interest. It is submitted, however, that this view is un- 
sound, and imposes an unnecessary fetter on the freedom of contract. 
It is true that it is usually held to be impossible to give an irrevocable 
proxy,® but this is explainable by the well-known rule that an agent’s 
power is always revocable. The almost universal permission given by 
statute to the use of proxies, which were not allowed at common law in 
corporate voting,’ is itself a sanction of the severance of the voting power 
from the beneficial interest. The old idea that a corporate franchise 
was a mark of favor and confidence from the state, imposing a duty on 
the shareholders to use their individual ability in the management of the 
corporation, is obsolete to-day, when incorporation is possible for nearly 
every one, and when many shareholders in large corporations are simply 
investors. A further objection to this so-called rule of public policy is, 
that ordinary trustees and pledgees of stock may vote it.® 

Manifestly a voting trust or pooling agreement is invalid if it has an 
unlawful object other than the mere separation of the voting power and 
beneficial interest.” In nearly every case where such an agreement has 
been overthrown it was in fact tainted with some additional illegality, 
and the broad language used in some of the decisions is to be regretted.® 
It would seem, therefore, both on principle and on authority, that a 
voting trust is not illegal per se, and that each case should be decided on 





= F econ ga v. Linville Improvement Co., 118 N. C. 693; Sheppard v. Power Co., 150 
. C. 776. 

2 Shepaug Voting Trust Cases, 60 Conn. 553; Clowes v. Miller, 60 N. J. Eq. 179; 
Vanderbilt v, Bennett, 6 Pa. Co. Ct. R. 193. See Ohio R. Co. v. State, 49 Oh. St. 668; 
Warren v. Pim, 66 N. J. Eq. 353, 363. 

§ Schmidt v. Mitchell, ror Ky. 570; Woodruff ». Dubuque & S. C. R. Co., 30 Fed. 
91. But see Brown v. San Francisco S. S. Co., 5 Blatchf. (U. S.) 525; Chapman ». 
Bates, 60 N..J. Eq. 17. 

* Blackstone v. Buttermore, 53 Pa. 266. 

: Py . — 4 J. L. 222. 

e Nor ore, etc. Ferry Co., 63 Barb. (N. Y.) 556; Canadian Imp. Co. ». 
Lea, 69 Atl. 455 (N. J:). “a 

7 Clark v. Central R. R. & Banking Co., so Fed. 338, — suppression of competition. 

8 Cone 2. Russell, 48 N. J. Eq. 208, — obtaining office; Shepaug Voting Trust Cases, 
supra, — secret profits for parties to the agreement; Hafer v. N. Y., L. E. & W. R. R. 
o 14 Wkly. L. Bul. 68,— restraint of trade; Gage »v. Fisher, 5 N. D. 297, — obtaining 
Office. 
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its particular facts.® If this proposition is granted, it would also seem 
that such an agreement should be irrevocable if made so in terms, and 
supported by a good consideration or coupled with an interest.! 





FRAUD AND INCONTESTABILITY CLAUSES IN LIFE INSURANCE POLICIES. 
— Most life insurance policies now contain a clause providing that in 
certain contingencies the policy shall be incontestable. How does this 
affect the underwriter’s right to contest liability because of deceit in the 
application for the insurance? This question presents two others: does 
the language of the clause mean that the defense of fraud is waived; and 
if so, is the stipulation valid to that extent? On the first of these the 
authorities are agreed that the words “shall be incontestable,” without 
more, mean a waiver of the defense of fraud.! Moreover, on the prin- 
ciple of construing the contract most strongly against the underwriter,” 
courts have usually allowed the incontestability clause to prevail,’ even 
where other parts of the contract indicate that misrepresentation shall 
be ground for refusal of payment. 

This stipulation appears in two forms,.the one stating that the policy 
is incontestable from date, and the other providing that it shall be so 
after the lapse of a given time. The validity of an agreement in a con- 
tract not to set up the defense of fraud in an action on that contract 
has often been at issue in cases foreign to the subject of insurance; and 
while there is a clear conflict of authority, the better view holds most 
agreements of this nature void. Fraud does not “vitiate consent,” ® 
so as to make any negotiation into which it enters a nullity, but only 
gives the innocent party the option of avoiding the contract.6 While 
this can be waived, after the fraud is discovered,’ it is against public 
policy to permit a fraudulent person to reap benefit from his deceit 
merely by introducing an agreement about it into the original contract.® 
But it is submitted that in life insurance contracts the attitude of the 
law should be different.? In these the mooted provision is not inserted 
by the party seeking to benefit by it, but by the insurance company ” 





9 Mobile & Ohio R. R. Co. v. Nicholas, 98 Ala. 92; Williams ». Montgomery, 148 
N. Y. 519; Smith v. S. F. & N. P. Ry. Co., 115 Cal. 584; Greene v. Nash, 85 Me. 148. 
See Brightman v. Bates, 175 Mass. 105; 15 Harv. L. REv. 756. 

10 See Chapman v. Bates, supra; Smith v. S. F. & N. P. Ry. Co., supra; 10 Harv. L. 
REv. 428. Contra, Griffith v. Jewett, 15 Wkly. L. Bul. 419 (Oh.). 


1 Mass. Benefit Life Assn. v. Robinson, 104 Ga. 256; Wright v. Mutual Benefit Life 
-Assn., 118 N. Y. 237. But see Reagan v. Union Mutual Life Ins. Co., 189 Mass. 555. 

2 See National Bank ». Ins. Co., 95 U. S. 673, 678. 

8 Ins. Co. v. Fox, 106 Tenn. 347; Vetter v. Mass. National Life Assn., 29 N. Y. App. 
Div. 72. Contra, Welch v. Union Central Life Ins. Co., 108 Iowa 224. 

4 See 18 Harv. L. Rev. 466. 

5 This language, however, is common. See VANCE, INSURANCE, 532. 

6 See Nealon v. Henry, 131 Mass. 153; WILLIsTON’s WALD’s PoLLocK CONTRACTS, 


706. 

7 See Wheeler v. McNeil, ror Fed. 685. 

8 Hofflin v. Moss, 67 Fed. 440; Bridger v. Goldsmith, 143 N. Y. 424. 

® See Ricwarps, INSURANCE, §§ 379, 380. 

10 Statutes in several states forbid companies to issue a policy without a clause of 
incontestability. See Ata. Civ. CopE, 1907, § 4573; Mass. Acts & RESOLVES, 1907, 
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to make its policies more attractive. As the underwriter is under no 
obligation to accept an application for insurance on receiving it, it is 
possible, even if not altogether feasible, for him to inquire about the 
representations therein before issuing the policy." If the clause of in- 
contestability is enforced the practical result will be that the under- 
writer will be more vigilant while the matter is fresh ” and that fewer 
policies will be issued to unsuitable persons. It is most undesirable, 
moreover, that it should lie in the power of the company to resist every 
claim with an allegation of fraud, advanced for the first time after the 
death of the person accused.” 

When the clause makes the policy incontestable not from date, but 
after a given period, as is more common, its practical and intended 
effect is merely to create a short statute of limitations in favor of the 
insured.“ This is not open to the objection of condoning fraud.» It 
would seem that it should be valid in those jurisdictions which respect 
agreements to shorten the statutory limitation, but invalid in those 
which do not. States holding the former view have always given the 
clause effect. But one court, though bound by the latter view," has 
recently held that a clause providing for incontestability after one year 
bars the defense of fraud after that time. Citizens’ Life Ins. Co. v. Mc- 
Clure, 127 S. W. 749 (Ky.).!8 Its decisions seem irreconcilable,!® and 
the latest case is a strong one for the validity of the incontestability 
clause.2° 





Wauat Is CruEL AND UNUSUAL PUNISHMENT. — The inhibition of 
the infliction of “cruel and unusual punishment” first appears in the 





c. 576, § 75, p. 896. In none, however, must the clause provide for immediate incon- 
testability. For example, see N. Y. Laws, 1906, c. 326, § 101 (amended by Laws, 
1907, C. 714). 

11 See Ins. Co. v. Fox, supra. 

2 See Wright v. Mutual Benefit Life Assn., 43 Hun (N. Y.) 61. 

3 This argument was advanced in Mass. Benefit Life Assn. v. Robinson, supra; 
Clement v. Ins. Co., ror Tenn. 22, in which cases, however, the clause did not provide 
for immediate incontestability. Of the cases on immediate incontestability, Ins. Co. 
v. Fox takes the view expressed here. Contra, Reagan v. Union Mutual Life Ins. Co., 
supra; Welch v. Union Central Life Ins. Co., supra. See 19 Harv. L. REV. 470. 

14 See Drews v. Metropolitan Life Ins. Co., 75 Atl. 167 (N. J.); Murray ». State 
Mutual Life Ins. Co., 22 R. I. 524. Several courts have said that they would make 
a distinction between the two kinds of clauses. See Reagan v. Union Mutual Life Ins. 
Co., supra; Mass. Benefit Life Assn. v. Robinson, supra. 

18 Thus equity will cancel the policy for fraud, at the suit of the insurance company 
brought within the period. John Hancock Mutual Life Ins. Co. v. Houpt, 113 Fed. 


72. 
, 16 Most jurisdictions hold this view. See Mutual Life Ins. Co. ». New, 51 So. 61 
(La.); Flanigan v. The Federal Life Ins. Co., 231 Ill. 399; Brady v. Prudential Ins. Co., 
168 Pa. St. 645. 

17 Union Central Life Ins. Co. v. Spinks, 119 Ky. 261. See also Omaha Fire Ins. Co. 
vy. Drennan, 56 Neb. 623. 

i is apparently the first case in which this precise situation has presented 
itself. 

19 See New York Life Ins. Co. ». Weaver’s Administrator, 114 Ky. 295, in which the 
same court decided that after the period specified in the incontestability clause, an 
— company which had paid the face of the policy could not maintain an action 
or deceit. 

20 No case has been found holding that an incontestability clause taking effect after 
a specified time, does not bar the defense of fraud after that time. 
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Bill of Rights of 1689,! at a time when the inhumanity of Judge Jeffreys 
of “Bloody Assizes” fame? and of his fellows under the Stuarts, loomed 
large in the popular mind. This provision was aimed at the barbarities 
of that period, such as burning and quartering,® and did not otherwise 
mitigate the severity of the criminal law.t In the Eighth Amendment 
to the Constitution of the United States the same prohibition is found, 
and though its operation is confined to the Federal legislature and 
judiciary,’ similar provisions are included in practically every state 
constitution.® 

The authorities differ widely as to the interpretation of this restriction. 
Following the principle of statutory construction that words in a subse- 
quent act are generally to be given their recognized meaning in a former 
act in pari materia, some courts have said that this clause still means 
what it did when used in 1689.’ Others have held that whatever is now 
considered cruel and unusual in fact is forbidden by it.* Another differ- 
ence of interpretation intersects these divergent views and separates 
the courts which confine the words to the kind or mode of punishment ® 
from those who extend their meaning to include as well its degree or 
severity.!° In a recent case concerning such a provision in the Bill of 
Rights of the Philippine Islands, which has the same meaning as the 
Eighth Amendment," the Supreme Court of the United States, com- 
mitting itself to the most liberal interpretation, not only held that the 
clause was concerned with the degree of punishment, but approved the 
extension of its scope to keep pace with the increasing enlightenment 
of public opinion. Weems v. United States, 217 U.S. 349. It is, indeed, 
difficult to believe that a law passed in the twentieth century is aimed 
solely at abuses which became almost unknown two hundred years be- 
fore, even though it is an exact transcript of an old bill. And excessive 
punishment may be quite as bad as punishment cruel in its very nature. 
The fear of judicial intermeddling voiced by one of the dissenting judges 
seems scarcely warranted, for the power to prevent disproportionate 
punishment is to be exercised only when the punishment shocks public 
feeling.“ With this limitation, the progressive construction of this 
clause laid down by this case seems desirable. 

All courts would agree in holding some punishments forbidden, as, to 
chain a prisoner by the neck for several hours so that he must remain 
standing, a modern imitation of the pillory.* Other punishments are 
universally held to be permitted by the clause, as fine and imprisonment 





1; Will. & Mary, Sess. 2. c. 2. 

2 See MacauLay, History oF ENGLAND, 2 ed., vol. i, pp. 638-646. 

3 See Hobbs ». State, 133 Ind. 404, 409. 

* See People ex rel. Kemmler v. Durston, 119 N. Y. 569, 576. 

5 Pervear v. The Commonwealth, 5 Wall. (U. S.) 475. 

6 Constitution of New York, Art. I, § 5. In some constitutions there is a provision 


that punishment shall be proportionate to the offense. Constitution of New Hamp- 
shire, Part First, Art. 18. 


7 Whitten v.'State, 47 Ga. 297, 301. 

8 People ex rel. Kemmler v. Durston, supra. 

® Aldridge ». Commonwealth, 2 Va. Cas. 447; People ». Morris, 80 Mich. 634. 
10 State v. Driver, 78 N. C. 423. See O’Neil v. Vermont, 144 U. S. 323, 339, 340- 
1 Kepner v. U. S., 195 U. S. 100. 

2 See State v. Becker, 3 S. D. 29, 41. 

18 In re Birdsong, 39 Fed. 599. 
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or the ordinary death penalty.“ But whipping, and lengthy imprison- 
ment or death for a minor offense are questionable.» In determining 
whether a punishment is cruel and unusual, courts have considered not 
only the kind and degree of punishment and the magnitude of the 
crime,!* but the special conditions in a particular locality,” and even the 
customs and beliefs of a particular class of individuals; so a regulation 
that the hair of every prisoner should be cut to a uniform length of one 
inch would be a cruel and unusual punishment if enforced against a 
Chinaman with a queue.'® “Unusual” must be construed with “cruel” 
even when the provision is disjunctive,'® and a new and humane method 
of inflicting the old punishment of death, as electrocution, is not pro- 
hibited.” Nor is a punishment unusual because never before inflicted 
for a certain crime, as the death penalty for attempt to rob a train.”! 





THE EFFECT OF THE PAROL EVIDENCE RULE ON DEFENSES TO NEGO- 
TIABLE INSTRUMENTS. — The injustice which is so often reached by re- 
fusing strictly to admit any contradiction to or variation of the terms 
of a negotiable instrument has frequently led the courts to create ex- 
ceptions to the parol evidence rule. But they have by no means agreed 
on what exceptions shall be allowed, and on this question the Negotiable 
Instruments Law is silent. As one theory of admissibility, it has been 
suggested that evidence of a collateral agreement should be admitted if 
an action and recovery thereon would result in circuity of action.1 The 
weakness of this theory is the assumption that the collateral agreement 
can be made the basis of an independent action.2 Another suggestion 
is that though this evidence should be excluded if it concerns express 
terms of the instrument, an oral variation of implied terms should be 
admitted, if it had to be oral to preserve the instrument’s negotiability.’ 
But a term implied by law is a component part of the instrument, so 
that to vary it, varies the instrument as it stands. A more logical rule 
is the one generally adopted for other instruments. That is, to allow 
the evidence to show that the instrument itself, apart from collateral 





4 State v. Borgstrom, 69 Minn. 508; Im re Kemmler, 7 N. Y. Supp. 145. 

18 See In re McDonald, 4 Wyo. 150, 161; State v. Driver, 78 N. C. 423. See Thomas 
v. Kinkead, 55 Ark. 502, 508. 

16 But a sentence of five years’ imprisonment for receiving stolen property is not 
“cruel and unusual,” though the thief could not be punished so heavily. People »v. 
Smith, 94 Mich. 644. 

17 Matter of Bayard, 25 Hun (N. Y.) 546. 

18 Ho Ah Kow v. Nunan, 5 Sawy. (U. S.) 552. 

19 Storti ». Commonwealth, 178 Mass. 549. 

20 In re Kemmler, supra. 

1 State v. Stubblefield, 157 Mo. 360. 


1 See 2 Ames, Cases ON BILts AND NOTES, 802. The results in the following cases 
support this view. Patterson v. Todd, 18 Pa. St. 426; Barry v. Morse, 3 N. H. 
132. 

2 All agreements prior to the execution of a written instrument are merged in it. 
Borggard v. Gale, 107 Ill. App. 128. 

8 See WicmMoRE, EvIpENCE, §§ 2443-2445. The results in the following cases sup- 
port this view. Castrique v. Buttigieg, 10 Moo. P. C. 94; Coughenour v. Suhre, 71 
Pa. St. 462. 

* Charles v. Denis, 42 Wis. 56; Union Co. v. Lockwood, 110 Ill. App. 387. 
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agreements, never was enforcible between the parties, for example 
because of lack of consideration, or to show that no contract in fact 
has as yet come into existence. But no agreement affecting an existing 
contract should be admitted.® 

An application of these rules to a few cases will serve to illustrate 
their merits. For instance, it is universally held that the accommodat- 
ing party may show lack of consideration if sued by the accommodated 
party.’ This case can be supported on all three theories. First, a re- 
covery here on the collateral agreement that the defendant should not 
be held, would be the full amount of the instrument, and thus would 
cause circuity of action. Consideration is an implied term of the note, 
so, on the second theory, its existence may be denied. Finally, the facts 
show the accommodating party never became liable to this plaintiff. 
Again, the weight of authority refuses to admit parol evidence to prove 
a promise not to sue this defendant.* Clearly on the first theory the 
evidence would be admitted. The second theory considers liability to 
an action an implied condition, and would allow evidence provided the 
agreement was omitted to preserve the instrument’s negotiability. As 
a contract was created by the defendant’s making the note or indorsing 
it to the plaintiff, no agreement contrary to the instrument is admissible 
on the third theory. Lastly, the weight of authority admits parol evi- 
dence of a condition precedent to delivery, but not of any other condi- 
tion.® The first theory would admit not only these conditions, but con- 
ditions subsequent, if they avoid the whole instrument. An exponent 
of the second view regards the absence of express conditions as an express 
statement that there are no conditions, and hence would exclude the 
evidence. The third rule admits the evidence only if it shows there 
never was a contract between the parties, and thus accords with the 
weight of authority.” 

In a recent Pennsylvania case, Lockyer & Rhawn v. Poth, 67 Legal 
Intell. 219 (Pa. C. P., Phila. County, March 17, 1910), evidence of an 
agreement to allow a renewal at maturity at the defendant’s option, was 
admitted. By all these theories and by the weight of authority, this 
evidence is inadmissible. A recovery would not be the amount of the 
note; the date of maturity is expressed; and finally, there was a good 
contract from the beginning. 





5 Beard v. Boylan, 59 Conn. 18r. 

6 Pratt Co. v7. American Co., 50 N. Y. App. Div. 360. 

7 Thompson v. Clubley, 1 M. & W. 212; Cohen ». Goux, 48 Cal. 97. 

8 Davis v. Randall, 115 Mass. 547; Fairfield v. Hancock, 34 Me. 93. Contra, Dale 
v. Gear, 39 Conn. 89. : 

® Trumbull ». O’Hara, 71 Conn. 172; Westman v. Krumweide, 30 Minn. 313. Con- 
tra, Massmann v. Holscher, 49 Mo. 87. 

10 Bissenger v. Guiteman, 6 Heisk. (Tenn.) 277. 

11 See WIGMORE, EVIDENCE, § 2444. 

2 Ricketts v. Pendleton, 14 Md. 320. 

% Wolk v. Rosenbach, 2 Pa. Sup. Ct. 587. 
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RECENT CASES. 


Bitts AND Notes — DEFENSES — FRAUD AS DEFENSE AGAINST INDORSEE: 
BURDEN OF Proor. — The indorsee of a promissory note sued the maker, who 
pleaded that the note was procured from him by fraud and that the plaintiff 
was not a bond fide purchaser. Held, that the burden is on the plaintiff to show 
that he is a holder for value in good faith. Cedar Rapids National Bank v. 
Myhre Bros., 107 Pac. 518 (Wash.). 

For a discussion of the principles involved, see 23 Harv. L. REV. 640. 


Bitts AND Notes — INDORSEMENT — WHEN ASSIGNMENT OPERATES AS 
INDORSEMENT. — A note was transferred to the plaintiff with the words “I 
hereby assign my interest in this note,” etc., written on the back. Held, that 
this is an assignment, not an indorsement. Gale v. Mayhew, 125 N. W. 781 
(Mich.). 

If the words used are “‘I assign this note,” they have the effect of an indorse- 
ment. Markey v. Corey, 108 Mich. 184. But see Briggs v. Latham, 36 Kan. 205. 
But a distinction has been taken if the words “I assign my interest in this note” 
are used, since an indorsement involves more than a mere transfer of an in- 
terest. Anibav. Yeomans, 39 Mich. 171. For a discussion of a case opposed to 
the principal case, see 12 Harv. L. REv. 566. 


Brtts AND NoTES—OvERDUE PAPER— MATURITY UPON DEFAULT IN 
PAYMENT OF ONE OF SERIES. — The defendant gave the plaintiff a number of 
promissory notes, payable at different times, and secured by a chattel mort- 
gage containing a clause that upon default in the payment of any of the notes 
the rest should immediately become due. The plaintiff recovered on several 
of the notes as they became due. Upon a subsequent default, the plaintiff 
again brought suit. Held, that the entire debt was due at the time of the first 
default, and the plaintiff’s right of action was merged in his first judgment. 
Banzer v. Richter, 123 N. Y. Supp. 678 (Sup. Ct.). 

For a discussion of a similar case reaching an opposite result, see 23 Harv. 
L. Rev. 146. 


Brtts AND Notes —OvEeRDUE PAPER — ProMISE TO Pay ATTORNEY’S 
Fees. — An action was brought on a promissory note, containing a promise 
to pay ten per cent attorney’s fees, if the note should be put into an attorney’s 
hands for collection or suit. Held, that in order to recover on this promise the 
plaintiff must allege that he has paid, or contracted to pay, a certain amount 
for such services; and this amount will be the measure of his recovery. Reed v. 
Taylor, 129 S. W. 864 (Tex., Ct. Civ. App.). 

The validity of a promise to pay attorney’s fees is upheld by a small majority 
of the jurisdictions in this country. Chestertown Bank of Maryland v. Walker, 
163 Fed. 510. Contra, Exchange Bank v. Apalachian Land & Lumber Co., 
128 N. C. 193. This majority is itself divided on the question of negotiability, 
the prevailing view being that such a note is negotiable. Cudahy Packing Co. 
v. State Nat. Bank of St. Louis, 134 Fed. 538. Contra, Findlay v. Pott, 131 
Cal. 385. The argument against negotiability is that the amount of the note 
is uncertain, since it cannot be ascertained in advance whether an attorney 
will be employed, or, if so, what his charges will be. From this it appears 
that even when the amount of the fee is stipulated, the courts regard the 
promise as one of indemnity, and would limit recovery to the amount actually 
paid the attorney. Of those courts favoring negotiability, a few have decided 
squarely that this is a promise of indemnity. Campbell v. Worman, 58 Minn. 
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561. But instead of requiring the plaintiff to aver the amount paid in attor- 
ney’s fees, some cases hold that the defendant may show, in mitigation of 
damages, that the amount was less than the sum stipulated. Kennedy v. 
Richardson, 70 Ind. 524. In several jurisdictions the plaintiff can recover the 
full amount as liquidated damages. North Atchison Bank v. Gay, 114 Mo. 
203; Exchange Bank of Dallas v. Tuttle, 5 N. M. 427. 


CARRIERS — CONTROL AND REGULATION — RIGHT TO RECEIVE COMPENSA- 
TION IN BARTER. — The Attorney-General brought an action to enjoin the de- 
fendant railroad from performing a contract to furnish transportation in return 
for advertising. Held, that such an agreement is a violation of the act forbid- 
ding a carrier to collect “a greater or less conpensation from one person than 
another.” State v. Union Pacific Ry. Co., 126 N. W. 859 (Neb.). 

It would seem to be a necessary interpretation of the statutes regulating com- 
merce that money should be the only standard of compensation réceivable by 
carriers. Otherwise it would be impossible to insure equal charges to all. See 
United States v. Atchison, Topeka, & Santa Fé Ry. Co., 163 Fed. 111; Union 
Pacific Ry. Co. v. Goodridge, 149 U. S. 680. Rebates and other forms of dis- 
crimination would be readily practicable with such fluctuating standards of 
value. - 


CARRIERS — LIMITATION OF LIABILITY — EXEMPTION FROM LIABILITY FOR 
NEGLIGENCE. — The plaintiff, a porter in the employ of an express company, 
was injured by the backing of the defendant’s train. The express company 
had agreed with the defendant that its employees should have no cause of ac- 
tion for injuries resulting from the defendant’s negligence, and the plaintiff 
had ratified this agreement in his contract of service, and assumed all the risks 
of his employment. Held, that the plaintiff cannot recover. Dodd v. Central 
R. Co. of New Jersey, 76 Atl. 544 (N. J., Sup. Ct.). 

The general rule, supported by the weight of authority, is that a common 
carrier cannot limit its liability for injuries resulting from negligence. Rail- 
road Co. v. Lockwood, 17 Wall. (U. S.) 357. The principal case, however, 
follows many similar cases in holding that the railroad does not stand in the 
relation of common carrier to the express company, and consequently may 
contract with it on any terms. Express Cases, 117 U. S. 1; Baltimore & Ohio 
Southwestern Ry. Co. v. Voigt, 176 U. S. 498. Considerable doubt is enter- 
tained as to the correctness of these decisions, and some state courts are op- 
posed. McDuffee v. Portland & Rochester R. R., 52 N. H. 430. The principal 
case involves the further question of the validity of the plaintiff’s contract 
with his employer, exempting the railway from liability. While the principle 
of freedom of contract is not to be lightly disregarded, many courts have held 
that a contract between master and servant relieving the former from liability 
for negligence is against public policy and void. Johnston v. Fargo, 184 N. Y. 
379. The present case is a weaker one, since the contract purports to exempt 
not the employer but the railway; but the economic disadvantage under which 
the employee bargains for employment is as great in one case as in the other. 


CARRIERS — LimITATION OF LIABILITY — NECESSITY FOR SPECIAL CONSIDER- 
ATION. — In an action against a common carrier for injury to goods in transit, 
the defendant pleaded a limitation of liability in the bill of lading. It did not 
appear that the plaintiff had been given an opportunity to choose between 
rates based upon the difference in the liability to be assumed by the defendant. 
Held, that such a limitation is void. Pittsburg, etc. Ry. Co. v. Mitchell, 91 
N. E. 735 (Ind.). 

The United States Supreme Court has held, in effect, that with nothing fur- 
ther than the mere assent of the shipper a carrier may limit its common-law 
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liability as aninsurer. Cau v. Texas & Pacific Ry. Co., 194 U.S. 427. Thestate 
courts, however, have thus far shown praiseworthy persistence in refusing to 
follow this decision. They insist that such a limitation can arise only from 
special contract, supported by valuable consideration. Carriage at reasonable 
rates, with unlimited liability, is merely the public duty of every carrier. 
Doing what one is already legally bound to do cannot be consideration for the 
relinquishment of the right to hold the carrier as an insurer. A lower rate, or 
its equivalent, can be the only basis of any special contract. Wehman v. Minn., 
St. Paul & S. St. Marie Ry., 58 Minn. 22. It must be accepted without anything 
resembling compulsion; that is, there must be open to the shipper a reasonable 
and bona fide alternative, between the common-law rate and liability, and the 
limited liability and rate. Louisville & Nashville R. Co. v. Gilbert Parks & Co., 
88 Tenn. 430. The Supreme Court doctrine seems logically indefensible. 


ConFiict oF LAws — RIGHTS IN PROPERTY — PROPERTY ACQUIRED BY 
Spouses AFTER MARRIAGE. — A French citizen was married in France. As 
there was no ante-nuptial contract, the wife under the French law had a com- 
munity interest in his property. He subsequently became domiciled in New 
York, where he acquired real and personal property, and died intestate. Held, 
that the whole property is subject to the transfer tax. In re Majot’s Estate, 92 
N. E. 420 (N. Y.). 

This affirms the decision of the Appellate Division, commented on in 23 
Harv. L. REV. 400. 


CONSTITUTIONAL LAw — CONSTRUCTION, OPERATION, AND ENFORCEMENT OF 
CONSTITUTIONS — ELECTION OF UNITED STATES SENATORS. — A state statute 
provided for the nomination by direct primaries of candidates for the United 
States Senate. Held, that the statute is constitutional. State ex rel. Van 
Alstine v. Frear, 125 N. W. 961 (Wis.). See NorEs, p. 50. 


CoNSTITUTIONAL LAw — PERSONAL RicHTs — CRUEL AND UNUSUAL Pun- 
ISHMENT. — The minimum punishment provided by a Philippine law for the 
falsification of a public document was twelve years’ confinement at hard labor 
with a chain at the ankle and wrist of the offender, deprivation for that period 
of marital and parental authority and of the rights of property, loss of the fran- 
chise and of the right to hold office, and perpetual subjection to surveillance. 
The Philippine Bill of Rights prohibited the infliction of cruel and unusual 
punishment. Held, that the law is repugnant to the Bill of Rights. Weems v. 
United States, 217 U. S. 349. See NOTES, p. 54. 


CONSTITUTIONAL LAw — POWERS OF THE JUDICIARY — IMPEACHING EN- 
ROLLED Act BY LEGISLATIVE JouRNALS. — The constitution of Delaware pro- 
vided that “No bill . . . shall pass either house unless the final vote shall 
have been taken by yeas and nays, and the names of the members voting for 
and against the same shall be entered on the journal... .” There was in 
existence a duly enrolled bill signed by the presiding officer of each house and 
by the governor. Held, that unless the journals show the entries required by 
the constitution the act is void. Rash v. Allen, 76 Atl. 370 (Del.). See Notes, 


P. 49. 


CORPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — PRACTICE 
oF Law. — A statute of 1909 made it unlawful for any corporation to practice 
law. Certain exceptions in the statute made it necessary to determine whether, 
prior to 1909, it was lawful under any statute for a corporation to practice law. 
A former statute had authorized corporations to be formed “for any lawful 
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business.” Held, that the practice of law is not a “lawful business” within the 
meaning of the statute. In re Co-operative Law Co., 92 N. E. 15 (N. Y.). 

The practice of law is a lawful business only for those who have fulfilled the 
statutory requirements. N. Y. Consort. Laws (1909), Tit. Jupicrary Law, 
§§ 460, 466. A corporation could not meet the requirement of learning or good 
character, nor take an oath of office. It was contended in the principal case 
that the statute was satisfied if the corporation conducted its legal business 
through duly licensed attorneys. Cf. State Electro-M edical Institute v. State, 74 
Neb. 40. But the corporate fiction cannot be so easily disregarded. If the 
attorneys employed by the corporation must act as its agents, in strict legal 
theory it is the corporation that is practicing law.- The artificial entity inter- 
venes between the licensed attorney and the client. Even if the attorneys were 
permitted to act entirely in their own names, public policy would condemn the 
business of finding clients for lawyers for a share in the fees. See Langdon v. 
Conlin, 67 Neb. 243; Alpers v. Hunt, 86 Cal. 78. The result in the principal 
case is a desirable one, since it protects the bar from the danger of having 
its members controlled by corporations financially interested in encouraging 
litigation. 


CoRPORATIONS — STOCKHOLDERS: RicHTS INCIDENT TO MEMBERSHIP — 
LEGALITY OF VoTING Trust. — The majority stockholders of a corporation 
transferred their stock to trustees, receiving trust certificates in return, under 
an agreement by which the trustees were to have an irrevocable power to vote 
the stock, and the privilege of purchasing at a certain price, for the benefit 
of the other members, the stock of any member of the syndicate wishing to sell, 
the object being to insure the continuance of the present membership and policy 
of the corporation. A transferee of some of the trust certificates sought to 
overthrow the agreement so as to enable him to vote his stock. Held, that the 
agreement is valid, and that the trustees’ power, being coupled with an interest, 
is irrevocable. Boyer v. Nesbitt et al., 76 Atl. 103 (Pa.). 

An agreement to last for fifteen years, similar to the above, and for a similar 
purpose, was made by the majority stockholders of a banking corporation. A 
stockholder not in the agreement sought to have it overthrown, and the trustees 
enjoined from voting the stock. Held, that the agreement is against public 
policy and void, and that the trustees will be enjoined. Bridgers v. First Nat. 
Bank of Tarboro et al., 67 S. E. 770 (N. C.). See Notes, p. 51. 


CrimMINAL LAw — DEFENSES — JUSTIFICATION UNDER PRIOR DECISION 
or Court. — A state statute making criminal the soliciting or accepting of 
any order for the sale or delivery of liquor was declared invalid by the Supreme 
Court of the state. Subsequently the same court overruled its decision and 
declared the law valid. In the meantime, the defendant violated the statute, 
and after the second decision, he was convicted. Held, that the conviction 
was wrong. State v. O’Neil, 126 N. W. 454 (Ia.). 

For a discussion of this point, see 18 Harv. L. REV. 541. 


Crmonat Law — Statutory OFFENSES —VENDEE AS ACCOMPLICE OF 
VENDOR IN IttEGAL Liquor SALE. — A purchaser in an illegal sale of intoxi- 
cating liquor testified against the seller. The seller contended that, as an ac- 
complice, his testimony required corroboration. Held, that a purchaser is not 
an accomplice. Trinkle v. State, 127 S. W. 1060 (Tex., Ct. Cr. App.). 

The witness is an accomplice of the defendant only if he could be indicted 
for the same crime. Keller v. State, 102 Ga. 506. The courts, however, uni-, 
formly declare that a purchaser of intoxicating liquors is not indictable. Com- 
monwealth v. Kostenbauder, 20 Atl. 995 (Pa.). It is argued that the purchaser 
is not indictable for directly engaging in the sale, for a purchase is the exact 
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opposite of a sale. Sears v. State, 35 Tex. Cr. R. 442. The statute, specifying 
only the seller, by implication excludes the purchaser. State v. Rand, 51 N. H. 
361. Similarly, a thief is not an accomplice of the receiver of his stolen goods. 
Birdsong v. State, 120 Ga, 850. A girl is not punishable as a party to her own 
seduction. Regina v. Tyrrell, [1894] 1 Q. B. 710. Nor is one accepting aid to 
escape from jail an accomplice of the person who furnishes it. State v. Duff, 
122 N, W. 829 (Ia.). But in fact the buyer is a vital party to the sale. His 
action causes a breach of the law as surely as though he hired another to stab 
his enemy. These cases are properly explained as an exception to general 
principles based on public policy. The protection of the drinker intended by 
the statute would be nullified by his punishment. The state’s most potent wit- 
nesses in liquor cases would be silenced through dread of conviction. 


DAMAGES — MEASURE OF DAMAGES — CONVERSION OF STocK. — The de- 
fendants converted the plaintiff’s stock, then worth $45,125, which they were 
carrying for him on a margin. The stock declined before the plaintiff learned 
of the conversion. Within a reasonable time thereafter in which to replace the 
stock, its highest market price was $26,625. The plaintiff still owed at the time 
of the trial $15,000 on his loan. Held, that the plaintiff is entitled to $45,125 
less $15,000. McIntyre v. Whitney, 43 N. Y. L. J. 1809 (N. Y., App. Div., 
July, 1910). 

Damages in actions for conversion should fully indemnify the plaintiff and 
at the same time prevent the defendant from profiting by his wrongdoing. 
Suydam v. Jenkins, 3 Sandf. (N. Y.) 614. The New York rule of damages for 
the conversion of stock is ordinarily its highest market price within a reasonable 
time in which the plaintiff might replace the stock after discovering the conver- 
sion. Wright v. Bank of the Metropolis, 110 N. Y. 237. But the purpose of 
this rule is to indemnify the plaintiff when the value at the time of conversion 
would fail to do so, as when the market rises after the tort. Barber v. Elling- 
wood, 137 N. Y. App, Div. 704. The court in the principal case thus limits 
its application, and holds that at least the value at the time of conversion, 
with interest, may always be recovered. The rule may result in compensating 
the plaintiff unduly, for the fact that he had not discovered the conversion while 
the market was high is conclusive that he did not then wish to sell. But the 
decision is reasonable, for the other rule would give the tort-feasor the profits 
of the transaction and so put a premium upon misappropriations by brokers. 
Taussig v. Hart, 58 N. Y. 425. 


DaMAGES — MiTIGATION OF DAMAGES — BENEFIT TO PLAINTIFF. —- The 
defendant town appropriated the plaintiff’s property for highway purposes, 
without taking proper legal steps to condemn. The plaintiff brought trespass, 
and the defendant sought a reduction of damages by reason of the benefit 
which the plaintiff would derive from the highway. Both parties regarded the 
appropriation as permanent. Held, that the plaintiff may recover the full 
value of the land. Pinney v. Town of Winchester, 76 Atl. 994 (Conn.). 

If the plaintiff’s land had been properly condemned, damages would have 
been assessed under the Connecticut rule in eminent domain, allowing a set-off 
for special benefits to the remaining land. Trinity College v. City of Hartford, 
32 Conn. 452. If the authority to condemn is not strictly pursued, the person 
acting under color of it becomes a trespasser, liable in some jurisdictions to 
exemplary damages. Stewart v. Wallace, 30 Barb. (N. Y.) 344; Anderson, etc. 
R. Co. v. Kernodle, 54 Ind. 314. The principal case is right in refusing to apply 
the rule in eminent domain to a clear case of trespass. The act is unlawful, 
and benefits imposed upon the owner cannot be applied to reduce damages. 
Turner v. Rising Sun & Laughery Turnpike Co., 71 Ind. 547. The usual rule 
is to award damages for the trespass, and to compel the defendant to gain title 
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by lawful condemnation. Republican Valley R. Co. v. Fink, 18 Neb. 82. But 
where both parties treat the appropriation as permanent, damages may be 
assessed with reference to future injuries. Fowle v. New Haven & Northampton 
Co., io7 Mass. 352. Hence the full value of the land is a fair measure, the judg- 
ment operating as a bar to future action. 


EASEMENTS — PRESCRIPTION — RIGHT OF WAY OVER RAILROAD PROPERTY. 
— A railroad company had owned for seventy-five years the fee of certain land. 
Persons living in the neighborhood had used it as a road for thirty or forty 
years. Held, that, since prescription rests on the presumption of a grant, 
which a railroad company has no power to make for other purposes than 
those for which it acquired the land, no prescriptive easement of right of way 
can be acquired against a railroad. Blume v. Southern Ry. Co., 67 S. E. 546 
(S. C.). 

The South Carolina court permits the acquisition of a fee against a railroad 
by adverse possession, but distinguishes the case of an easement by reasoning 
based wholly upon the fiction of a lost grant. Hill v. Southern Ry., 67 S. C. 
548. See Matthews v. Seaboard Air Line Ry., 67 S. C. 499. It therefore falls 
into the error of considering the matter as a question of what a railroad can 
transfer voluntarily, rather than what can be acquired against it by reason of 
its laches. The case illustrates the desirability of abandoning the fiction of a 
lost grant, and resting prescriptive easements upon the plain analogy between 
adverse user and adverse possession. Krier’s Private Road, 73 Pa. St. 109. 
The better cases agreeing in result with the principal case proceed on the ground 
that a railroad’s right of way, being of a public nature, is unaffected by adverse 
possession. Southern Pacific Co. v. Hyatt, 132 Cal. 240. A well-considered 
case holds that where a railroad constantly uses a track on its right of way an 
easement cannot be acquired thereon by prescription. Pennsylvania R. Co. v. 
Freeport, 138 Pa. St. 91. But this exemption should not be extended to un- 
improved railroad property, and the weight of authority is opposed to the 
reasoning of the principal case. Gay v. Boston & Albany R. Co., 141 Mass. 407; 
Pittsburgh, etc. Ry. Co. v. Crown Point, 150 Ind. 536; People v. Eel River & 
Eureka R. Co., 98 Cal. 665. 


EVIDENCE — OPINION EvIDENCE — MARKET VALUE. — In an action against 
a common carrier for failure to deliver household goods shipped by the plain- 
tiff, the evidence of a witness, who testified that he knew the market value of 
such articles from having received the market quotations which covered the 
date in question, was excluded. Held, that the evidence should have been ad- 
mitted. Chicago, Rock Island & Gulf R. Co. v. Clark, 129 S. W. 186 (Tex., 
Ct. Civ. App.). 

That this is a proper method of proof is undoubted. Whitney v. Thacher, 117 
Mass. 523. The theory upon which the decisions usually proceed is that the 
testimony of the witness is opinion evidence, and is admissible as such, though 
his opinion be based exclusively upon market quotations and price-current 
lists. Fountain v. Wabash R. Co., 114 Mo. App. 676. It has also been held that 
the market quotations may themselves be offered in evidence, if their general 
accuracy is attested. Sisson v. Cleveland & Toledo R. Co., 14 Mich. 489; Cli- 
quot’s Champagne, 3 Wall. (U. S.) 114. And recent decisions indicate that this 
view is gaining recognition. State ex rel. Moseley v. Johnson, 144 N. C. 257; 
Mt. Vernon Brewing Co. v. Teschner, 108 Md. 158; Western Wool Commission 
Co. v. Hart, 20 S. W. 131 (Tex.). If the documents themselves are admitted, 
it must be as an exception to the hearsay rule, and one which falls under none 
of the recognized heads. But to admit reliable market reports, such as guide 
men in business transactions, does not involve the dangers against which the 
hearsay rule is directed. And the practical convenience of showing market 
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prices at any given time, without the necessity of calling an expert to pronounce 
an opinion, based perhaps exclusively on that same report, is a strong reason 
for such an exception. 


Injunctions — Acts RESTRAINED— WHO CAN ENJOIN PROSECUTION OF 
Action. — The defendant had obtained a divorce from her husband, who had 
then married the plaintiff. The defendant commenced an action to have the 
divorce decree vacated. The plaintiff sought to enjoin this action. Held, that 
the injunction should not be granted, as the plaintiff is not a party to the action. 
Guggenheim v. Wahl, 122 N. Y. Supp. 941 (App. Div.). 

Where justice seems to require the relief, equity will frequently enjoin the 
prosecution of an unconscionable action. Seager v. Cooley, 44 Mich. 14. But 
the courts are slow to extend this remedy to others than parties to the suit 
pending, and from the reasoning of a few decisions it might seem that this relief 
is strictly confined to such parties. Finegan v. City of Fernandina, 18 Fla. 127. 
Yet there are decisions supporting the right of an interested third party to 
enjoin an action. A party with a mere equitable interest in land can enjoin 
the suit of one wrongfully claiming a lien on the land, though he is not named 
as a defendant in that suit, if its continuation will result in a confusion of 
rights. Adams v. Harris, 47 Miss. 144. A very real interest on the part of 
the outsider and very urgent reasons are necessary to move a court of equity 
to such interference. Smith v. Cuyler, 78 Ga. 654. In the principal case it 
would seem that the plaintiff’s interest and the urgency of stopping the de- 
fendant’s-action would make it proper for equity to intervene. 


INSURANCE — CONSTRUCTION AND OPERATION OF CONDITIONS — CONDITION 
AGAINST INCREASE OF HaAzarp. — In an action on an insurance policy, the de- 
fendant alleged a breach of a provision against “increase of risk by any means 
within the control or knowledge of the insured,” in that the insured and others 
had conspired to set fire to the premises. Held, that in the absence of an act 
physically affecting the property, no increase has occurred. Ampersand Hotel 
Co. v. Home Insurance Co., 198 N. Y. 495. 

This decision is an application of the general rule that policies are to be con- 
strued against the insurer. Philadelphia Tool Co. v. British American Assur- 
ance Co., 132 Pa. St. 236. Following this rule the courts have restricted the 
meaning of the clause in question in various ways. It is held that something of 
duration is implied, and that mere temporary increase is not sufficient to avoid 
the policy. Angier v. Western Assurance Co.,10 S. D. 82. An increase of risk 
caused by the making of necessary repairs is not a ground for avoidance. 
Townsend v. Northwestern Insurance Co., 18 N. Y. 168. It has furthermore 
been held that a condition as to increase of hazard applies only to acts done on 
the premises of the insured or on property under his control. State Insurance 
Co. v. Taylor, 14 Colo. 499. It is not broken where the increase is due to some 
external cause beyond his control. Breuner v. Liverpool & London & Globe 
Insurance Co., 51 Cal. 1o1. In no case has it been held that a mere mental 
state, unaccompanied by a physical act affecting the insured property, consti- 
tutes such an increase in the risk as will avoid the policy. 


INSURANCE — DEFENSES OF INSURER— EFFECT OF INCONTESTABILITY 
CLAUSE ON Fraup. — A life insurance policy provided, “If the premiums are 
duly paid as required, this policy after it has been renewed beyond the first 
year, shall be incontestable.” The premiums were duly paid, and the policy was 
renewed beyond the first year. To an action on the policy, the insurer pleaded 
that the insured made fraudulent representations in his application. Held, 
that the plea is bad. Citizens’ Life Insurance Co.v. McClure, 127 S. W. 749 (Ky.). 
See NOTES, p. 53. 
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LANDLORD AND TENANT — CONDITIONS AND COVENANTS IN LEASES— 
MEASURE OF DAMAGES FOR BREACH OF COVENANT OF QuIET ENJOYMENT. — 
An action was brought by a lessee for breach of covenant of quiet enjoyment. 4 
Held, that the settled rule in New York is that the lessee can recover nominal j 
damages only, with nothing for the value of the lease or improvements. Thorley 
v. Pabst Brewing Co., 179 Fed. 338 (C. C. A., Second Circ.). ‘ 
In an action by a vendee against the vendor for breach of covenant of quiet ! 
enjoyment, the measure of damages is the purchase price and interest, plus 
expenses incurred in defending the title. Wéllson v. Willson, 25 N. H. 229. 
Applying the same rule in actions between lessor and lessee, the New York 
courts have always given the lessee merely nominal damages, where nothing 
was paid for the lease, unless there has been bad faith on the part of the lessor. i 
Mack v. Patchin, 42 N. Y. 167. [But the general rule is, that the lessee can i 
recover the value of the unexpired term, less the rent reserved. Riley v. Hale, 
158 Mass. 240; Lock v. Furze, Harr. & R. 379. Contra, Lanigan v. Kille, 97 Pa. 
St. 120. As between purchaser and seller, it would be unfair to require the i] 
seller to pay the value of the land at the time of eviction, on account of costly i 
improvements which a purchaser might have made; but this is not likely to 
be the case in the ordinary lease, and it seems the better rule to give the lessee 
full compensation for his loss. 















MortcacEs — Equity OF REDEMPTION—CLoGcING RIGHT BY COovE- " 
NANT NOT TO REDEEM BEFORE CERTAIN Date. — The plaintiff mortgaged his i 
public-house and covenanted to buy all liquors from the mortgagee, and not 

to redeem for twenty-eight years. The mortgagee, however, upon any one of t 
a great number of contingencies, might sell without notice, and subject to the # 
“tie.” Held, that the covenant not to redeem was unreasonable and void. 
Morgan v. Jeffreys, 74 J. P. 154 (Eng., Ch. D., Feb. 23, 1910). 

Stipulations as to the time of repayment may clog the equity of redemp- 
tion by making the mortgage irredeemable either (1) after a certain date, or 
(2) before a certain date. Stipulations of the former kind are universally held 
void. Bradbury v. Davenport, 114 Cal. 598, 599. Upon agreements of the 
latter type there has been remarkably little comment. Text writers seem 
to assume unqualifiedly that they are good. 2 Jones, MortcGacEs, 6 ed., 
§ 1052. The true doctrine, however, seems to be that they are good only if 
the time fixed is reasonable, and the agreement is not otherwise unconscionable. 
Reasonableness is so dependent upon the attendant circumstances, and au- 
thorities are so few, that it cannot be accurately defined. The following limi- 
tations have been regarded as reasonable: Brown v. Cole, 14 Sim. 427 (one 
year); Biggs v. Hoddinott, [1898] 2 Ch. 307 (five years); Saunders v. Frost, 
5 Pick. (Mass.) 259, 267 (six years, — dictum); Teevan v. Smith, 20 Ch. D. 724, 
729 (five to seven years, —dictum); Abbe v. Goodwin, 7 Conn. 377 (fourteen 
years, even though the mortgagor tendered interest in full to the end of the 
term). Only one decision, besides that in the principal case, has been found 
holding such a stipulation void. Talbot v. Braddill, 1 Vern. 183 and 394 
(thirty-one years). But the rule suggested seems consistent with the general 
attitude of equity toward the borrower. See 1 Coote, MORTGAGES, 13. 
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MortTGAGES — FORECLOSURE — JUNIOR MorTGAGEE’S RIGHT TO SURPLUS. 
— A foreclosure sale was conducted by a receiver, who held a surplus after the 

debt of the first mortgagee was satisfied. The surplus was claimed by the | 
mortgagor and the junior mortgagee, who had not applied to have the re- j 
ceivership extended for his benefit. Held, that the junior mortgagee is entitled 
to the surplus. Vogel v. Nachemson, 137 N. Y. App. Div. 200. 

or a criticism of a case reaching the opposite result, see 21 Harv. L. 

V. 61. 
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MUNICIPAL CORPORATIONS — FRANCHISES AND LICENSES — ENFORCEMENT 
or PeNnatty. — As one of the terms of its franchise to a street railway company, 
the city of New York imposed a license fee on each car put into operation. 
Later an ordinance was passed, fixing a penalty of fifty dollars per day for 
failure to pay the license fee. Held, that the ordinance is void. City of New 
York v. New York City Ry. Co., 138 N. Y. App. Div. 131. 

By the terms of its franchise the plaintiff agreed to have its street railway in 
operation by a certain date or to forfeit a deposit made with the defendant 
city. The road was not completed at the time set. Held, that although the 
sum does not represent liquidated damages, the deposit is forfeited. Whit- 
comb v. City of Houston, 130 S. W. 215 (Tex., Ct. Civ. App.). 

Legislative sanction is necessary to enable a municipality to grant the use 
of its streets to railways, and the conditions which the municipality can im- 
pose depend upon express legislation or implications therefrom. DILLon, 
MuNIcIPAL CorPoRATIONS, 4 ed., §§ 717, 719. A condition that on failure to 
fulfill its agreement with the city the grantee of the franchise should forfeit a 
certain sum has generally been held good, on one or the other of two grounds: 
(1) Such a sum has been held to be liquidated damages, where the damage to 
the people of the city would be unascertainable. Brooks v. City of Wichita, 114 
Fed. 297; Turner v. City of Fremont, 170 Fed. 259. (2) As the state can im- 
pose a duty on those entering into relations with it, and a penalty for breach of 
such duty, so a city, by delegated legislative authority, can collect the entire 
sum deposited, as a statutory penalty. State Trust Co. v. City of Duluth, 70 
Minn. 257; City of Salem v. Anson, 67 Pac. 190 (Ore.). The first of the princi- 
pal cases shows clearly that a penalty is invalid if imposed after the grant of 
the franchise, but the second shows that a penalty provided for by the terms 
of the grant will be enforced. 


Paro EvmENcE RULE — SUBSTANTIVE LAW EXPRESSED IN TERMS OF 
EVIDENCE. — BILLS AND NOTES: ORAL AGREEMENT TO RENEW AT MATURITY. 
— The defendant was sued as maker of a note, and pleaded that it was orally 
agreed by the plaintiff that the note could be renewed at maturity at the de- 
fendant’s option. Held, that this plea is a good defense. Lockyer & Rhawn 
v. Poth, 67 Leg. Int. 219 (Pa., C. P., Phila. County, March 17, 1910). See 
NOTES, p. 55. 


PoLicE PowER — REGULATION OF BUSINESS AND OCCUPATIONS — TRADING- 
Stamp ComPaANIEs.—A statute of Minnesota, in effect, made illegal the 
business commonly carried on by trading-stamp companies. Held, that the 
statute is not a proper exercise of the police power. State ex rel. Simpson v. 
Sperry-Hutchinson Co., 126 N. W. 120 (Minn.). 

The defendant was indicted under a statute prohibiting the business of is- 
suing and redeeming trading-stamps. Held, that the statute is not unconsti- 
tutional as being an unreasonable interference with the freedom of trade and 
contract. District of Columbia v. Kraft, 38 Wash. L. Rep. 406 (D. C.). 

These cases seem irreconcilable. The Minnesota case is supported by the 
weight of authority. People v. Dycker, 76 N. Y. Supp. 111; Ex parte Drexel, 
147 Cal. 763; Young v. Commonwealth, 101 Va. 853. Only two decisions and one 
dictum support the District of Columbia case. Lansburg v. District of Columbia, 
11 App. D. C. 512; Humes v. Fort Smith, 93 Fed. 857. See State v. Hawkins, 95 
Md. 133. A trading-stamp company, although not manifestly illegal, may 
reasonably be considered as a parasite on legitimate trade, depending for its 
profits on the desire of the ignorant to gain something for nothing, and on 
either the non-redemption of a large number of its stamps or the fraudulent 
overvaluation of its “premiums.” If such a view may not unreasonably be 
taken by a legislature, it is within the exercise of the police power to prohibit it. 

















RECENT CASES. 67 


Powers — RELEASE OF SPECIAL Powers IN Gross. — Under a marriage 
settlement a fund of £60,000 was given in trust to A for life, and after her de- 
cease to her issue then living as she might by will appoint, and in default of 
appointment to her children in equal shares. By deed A covenanted with one 
of her children not to exercise her power of appointment in such a manner as 
to reduce his share to less than £7,000, nor so as to postpone the vesting 
in possession of such share beyond the period of her death. The provisions 
of the will were inconsistent with this agreement. Held, that the covenantee 
is entitled to £7,000 in possession, not under the deed but as in default of 
appointment. In re Evered, 102 L. T. Rep. 694 (Eng., Ct. of App., April 29, 
1910). 

"Pee a discussion of the decision in the Chancery Division, see 23 Harv. L. 
REV. 394. 


Pusiic SERVICE CoMPANIES— RIGHTS AND Duties — Exciusive Con- 
TRACT. — The defendant, a hotel keeper, made a contract with the plaintiff 
telephone company, giving it the exclusive right to install and maintain a tele- 
phone exchange in the hotel. Held, that the provision granting the exclusive 
right is void. Central N. Y. Telephone & Telegraph Co. v. Averill, 92 N. E. 206 
(N. Y.). 

This decision affirms that of the Supreme Court, discussed in 21 Harv. L. 
REv. 62. 


Pusiic SERVICE CoMPANIES — RIGHTS AND DuTIES — RIGHT TO TURN OFF 
WATER FOR NON-PAYMENT OF CHARGES. — The defendant city, engaged in 
furnishing water to its inhabitants, threatened to discontinue service to the 
plaintiff because of non-payment of charges. There was a bona fide dispute as 
to the amount due. Held, that the plaintiff may secure an injunction restrain- 
ing such action, upon filing a bond guaranteeing the payment of any sum found 
to be owing. City of Mansfield v. Humphreys Mfg. Co., 92 N. E. 233 (Oh.). 


When a municipal corporation undertakes to supply its inhabitants with: 


water or gas, it acts not by virtue of any rights of sovereignty but merely in 
the capacity of a private corporation. Western Saving Fund Society v. City of 


Philadelphia, 31 Pa. St. 175. And since it is engaged in public service, it iss 


under obligation to serve all who come within its profession and tender the 
necessary charges. Wood v. City of Auburn, 87 Me. 287. Some courts haves 
held that service may be discontinued where an undisputed bill remains un- 
paid. Jones v. Nashville, 109 Tenn. 550. But failure to exercise the right of* 
withdrawal immediately, and acceptance of payment for water subsequently 
furnished, have been held to constitute a waiver of the right. Wood v. City of 
Auburn, supra. Other courts have held that non-payment of water rents by as 
former tenant of premises does not justify the company in refusing service to a 
new tenant. Turner v. Revere Water Co., 171 Mass. 329. Contra, Gerard Life 
Insurance Co. v. City of Philadelphia, 88 Pa. St. 393. Where there is a bona fide 
dispute as to the amount due, it is generally held that the company may be 
enjoined from cutting off the supply. McEntee v. Kingston Water Co., 165 
N. Y. 27. In any case it would seem to be a violation of public duty to refuse 


present service upon tender of regular rates, on the ground of non-payment of 
past indebtedness. 


RECEIVERS — CUSTODY OF PROPERTY BEFORE APPOINTMENT OF RECEIVER. 
— After a bill to dissolve an insolvent corporation had been filed and process 
served, but before the appointment of a receiver, property of the corporation 
was sold on execution, without the permission of the court. Held, that the sale 
was void. Cobb v. Camden Savings Bank, 76 Atl. 667 (Me.). 

Property is received into the custody of the court impressed with all the exist- 
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ing rights and equities of creditors. American Trust & Savings Bank v. Mc- 
Gettigan, 152 Ind. 582. But when once im custodia legis it ceases to be subject 
to seizure and sale on execution without leave of court. Chalmers v. Littlefield, 
103 Me. 271. In their determination of the precise stage in receivership pro- 
ceedings at which property comes into custodia legis, the courts disagree. 
Maryland, following the old rule, places it at the time when the receiver ac- 
tually takes possession of the property. Farmers’ Bank v. Beaston, 7 Gill & J. 
(Md.) 421. The majority of the courts now accept the appointment of the re- 
ceiver as marking the transition. Squire v. Princeton Lighting Co., 72 N. J. Eq. 
883. An increasing number of modern decisions, however, place the time as 
early as possible, and adopt the filing of the bill and service of process as the 
moment of the passing of the property into the custody of the court. Riesner 
v. Gulf, Colorado & Santa Fé Ry. Co., 89 Tex. 656. This last view recognizes 
that a greater advantage is obtained by keeping the property intact while the 
court is deliberatiag as to its disposition, though the bill may finally be dis- 
missed, than by allowing individual creditors more time in which to go against 
the property. 


SHrppInc — LIABILITY OF SHIPPER OF DANGEROUS Goons. — The defend- 
ant, a transportation company, shipped on a common carrier’s barge ferro- 
silicon, billed as “ordinary cargo.”” The fumes killed the barge-owner and 
injured his wife. The defendant knew the name of the chemical, but was 
ignorant of its dangerous qualities. There was no negligence. Held, that the 
wife can recover. Bamfield v. Goole & Sheffield Transport Co., [1910] 2 K. B. 94. 

A shipper who knows of the dangerous nature of his goods is liable for any 
damage resulting from his omission to give notice to the carrier. Boston & 
Albany R. Co. v. Shanly, 107 Mass. 568; Farrant v. Barnes, 11 C. B. N.S. 553. 
But where neither scienter nor negligence is alleged, it has been doubted whether 
a shipper would be liable. Per Crompton, J., in Brass v. Maitland, 6 E. & 
B. 470, 491; Lorp ELLENBOROUGH, C. J., in Williams v. East India Co., 3 East 
192, 200. The decision in the principal case, however, is not without prece- 
dent. Pierce v. Winsor, 2 Spr. (U. S.) 35; Brass v. Maitland, supra. See 
Hearne v. Garton, 2 E. & E. 66. The court rested its decision upon the ground 
that there was an implied warranty that the goods were safe, and that the ship- 
per was liable for damage occurring from a breach of that warranty. This 
broad rule is unnecessary for the decision of the case. Billing ferro-silicon as 
“ordinary cargo” constituted a misrepresentation, and for damage resulting 
from the carrier’s reliance on this description, the shipper should be liable. 
To imply a warranty that the goods are safe is subject to the two objections 
that it presumes as a fact what may not be the fact, and that it imposes undue 
hardship on the shipper. 


STATUTES — INTERPRETATION — “ PERSON OF THE NEGRO OR BLACK RAcE.” 
— A-statute made concubinage “between a person of the Caucasian or white 
race and a person of the negro or black race” a felony. Held, that an octoroon 
(or person having one-eighth negro blood) is not a person of the negro or black 
race within the meaning of the statute. State v. Treadaway, 52 So. 500 (La.). 

Most of the statutory definitions of the word “negro” are broad enough to 
include an octoroon. Cope or AtLA., 1907, § 2; GEN. STATS. FLA., 1906, § 1. 
But wherever the question has been considered by the courts independently 
of statutory definitions, their conclusions have been in accord with the prin- 
cipal case. Felix v. State, 18 Ala. 720; Monroe v. Collins, 17 Oh. St. 665. The 
miscegenation statutes of other states, where there is no arbitrary definition of 
the word “negro,” to include a case like the present, invariably add to “negro” 
the words “or mulatto,” “‘or person of negro descent to the third generation 
inclusive,” or the like. Strats. Ky., 1909, § 4615; Rev. Stats. Mo., 1899, 
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§ 2174; CopE or TENN., 1896, § 4186. That the terms “negro” and “colored 
person” have been regarded as interchangeable in Virginia is due to the 
narrow statutory definition of the latter term in that state — “‘a person with 
one-fourth or more of negro blood.”’ CoprE oF VA., 1873, c. 103, § 2; Jones v. 
Commonwealth, 80 Va. 538. The case is not weakened by the court’s admission 
that in ordinary social regulations the word “‘negro” might receive a different 
interpretation. Cf. PEN. CopE TEx., 1895, §§ 347, 1010. The decision, further- 
more, is sustained by the rule that penal statutes are to be construed strictly 
in favor of the accused. See ENDLICH, INTERPRETATION OF STATUTES, §§ 329- 
339. | 


TENANCY IN ComMMON— PossESSION BY ONE TENANT: LIABILITY TO Co- 
TENANTS FOR USE AND Occupation. —In partition proceedings between . 
tenants in common, a claim for rent was made against one of the parties, who iH 
had occupied the premises alone, but without unlawful exclusion of his co- | 
tenants, and under no agreement as to rent. Held, that the claim should be i 
denied. Field v. Field, 8 East. L. Rep. 374 (Prince Ed. Is., Ct. Ch.). if 

At common law, if one tenant in common occupied all the land, a co-tenant i 
had no remedy unless he had been ejected or had appointed the other his bailiff. i 
CoxE Lit. 199b. By statute of 4 Anne, c. 16, § 27, an action was allowed } 
against a co-tenant “for receiving more than comes to his just share or propor- 
tion.” But as construed in England and some states, this applies only when ‘ 
rent or other profit is received from a third person. Henderson v. Eason, 17 iH 
Q. B. 701; Badger v. Holmes, 72 Mass. 118. The decision in the principal case 
is in accord with the prevailing view. Jsrael v. Israel, 30 Md. 120; Reynolds i 
v. Milmeth, 45 Ia. 693. But by statute in some states, and by judicial decision i} 
in others, a sole occupying tenant is liable for use and occupation. R. I. GEN. i 
LAWS, 1909, C. 337, § 1; Gage v. Gage, 66 N. H. 282. Considerations of fair- } 
ness commend this result. According to the legal conception of tenancies in iW 
common, however, each co-tenant has a right to every part of the common 
property. If one is left in sole possession, therefore, he does not exceed his H 
rights in occupying the whole. i 


























TRADE SECRETS — REMEDIES FOR DIVULGENCE. — The plaintiff, who owned i 
a secret formula for making medicine, agreed to tell the secret to the defendant i 
and to use the medicine in his sanitarium. In return the defendant promised 
to keep the formula secret and to pay the plaintiff certain wages and a commis- 
sion, The defendant divulged the formula. Held, that the plaintiff can re- 
cover in tort. Roystone v. Woodbury Institute, 67 N. Y. Misc. 265 (Sup. Ct.). 
The duty to refrain from divulging trade secrets is imposed by law as an 
incident to any confidential relationship. Morison v. Moat, 9 Hare 241; Aber- 
nethy v. Hutchinson, 3 L. J. Ch. 209, 219. An express promise of secrecy would 
seem but an iteration of the duty already existing, and of itself, therefore, no 
legal consideration to support a promise in return. See Thum Co. v. Tloczynski, 
114 Mich. 149, 157. But if there is further and sufficient consideration, a 4 
contract of secrecy gives but an alternative remedy. Peabody v. Norfolk, 98 4" 
Mass. 452, 460. See Mecuem, AGENCY, § 476. From the nature of the right 
protected, relief is generally sought in equity. The failure of the courts to point 
out clearly whether the basis of equitable relief is by way of injunction to 
prevent a breach of the relational duty, or of specific performance of the valid 
contract between the parties, has led to confusion as to the nature of the right. 
Morison v. Moat, supra. See 11 Harv. L. REv. 262; 20 id. 143. The main Ky 
case recognizes that the right does not necessarily rest upon contract, but i 
exists as an incident to a confidential relationship. Hy 






WATERS AND WATERCOURSES — TIDAL WATERS — RIGHT OF FEDERAL 
GOVERNMENT TO ImpROVE NAVIGATION. — The defendant was under con- 
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tract with the United States government to dredge a channel in navigable 
waters. The submerged land, title to which was derived from an early colonial 
patent, had been leased to the plaintiff, and was being used by it as an oyster 
bed. Held, that the defendant cannot be restrained from proceeding under 
his contract, and that the plaintiff is not entitled to compensation. Lewis 
Blue Point Oyster Cultivation Co. v. Briggs, 91 N. E. 846 (N. Y.). 

The title conveyed by the early grant from the king under which the plain- 
tiff claimed was necessarily subject to the public right of navigation. See 
HAE, De JuRE Maris, 1 HARGRAVE’s TRActTs, 36. The government of the 
United States succeeded to the control of navigation, hence all submerged 
land is held subject to this servitude. Gibson v. United States, 166 U. S. 260. 
It follows that there is no taking of property entitling to compensation, if, in 
- the exercise of this right, the flow of the water is diverted, or its level raised 
so as to diminish the value of the land. South Carolina v. Georgia, 93 U. S. 4; 
Crocker v. Champlin, 202 Mass. 437. It is also generally held that the govern- 
ment may use even the submerged land itself to accomplish its purpose. South 
Carolina v. Georgia, supra. Such cases, however, could usually be based on 
the rule “‘de minimis non curat lex. See Bent v. Emory, 173 Mass. 495. But 
on the theory that the right to improve navigation necessarily includes the 
right to use the submerged land itself for that purpose, the weight of authority 
holds in accordance with the principal case that the rule as to compensation 
is the same even when substantial damage is done. Lane v. Smith, 71 Conn. 
65. Contra, Bent v. Emory, supra. 
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INTERNATIONAL LAw. By George Grafton Wilson and George Fox Tucker. 
Fifth edition. New York: Silver, Burdett and Company, 1910. pp. xix, 
595. 

HANDBOOK OF INTERNATIONAL LAw. By George Grafton Wilson. St. Paul: 
West Publishing Company. 1Ig10. pp. xxiii, 623. 

These two books, largely by the same author, present the elementary doc- 
trines of international law briefly and adequately. Each volume gives in an 
appendix the more important documents, from the Declaration of Paris, 1856, 
to the Declaration of London, 1909, including the Hague Conventions of 1907. 
In selection and order of topics treated in the text, the two works resemble 
‘each other. The chief diversity is that the larger volume gives rather numerous 
extracts from treaties and judicial opinions. 

As international law still stands outside the ordinary lawyer’s circle of 
studies, and must continue so to stand as long as its doctrines are indefinite or 
are not cognizable in national courts or in international tribunals of a distinctly 
judicial nature, the lawyer’s chief interest in these volumes, which exhibit the 
subject in its latest development, is to ascertain to what extent international 
law has now become lawyer’s law. The larger work, by presenting the lead- 
ing principles in blackletter type, facilitates this inquiry, and seems to indicate 
that at least one-fifth of the subject has reached a condition which a lawyer 
must concede to be within the jurisdiction of lawyers and of courts. 

Perhaps it will be well to give examples. A principle which cannot be called 
lawyer’s law, but which must be stated in a treatise on international law, is: 
“The breaking of diplomatic relations is an evidence of strained relations be- 
tween states, and is often the step preceding war.” (Handbook, 229.) An 
example of a principle which any lawyer would call a proposition of law is: 
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“Tn order to incur liability for its breach, a neutral must have knowledge of the 
existence of a blockade.” (Handbook, 444.) 

To determine whether a principle is properly to be termed a proposition of 
law is not always easy, and it may be that the estimate of one-fifth would not 
gain unanimous approval; but it is certain that already a very considerable 
part of the subject is real law, that the documents in the appendices to these 
two volumes, as far as recognized by nations, are similar to statutes, that the 
decisions of national courts as to citizenship, prize, and other topics are similar 
to other judge-made law, that future international agreements and also decisions 
of international judicial tribunals will add similar matter, and that by and by 
international law will cease to be challenged when it seeks a place in the circle 
of legal science. For the present, only here and there will a lawyer pay atten- 
tion to the subject; and that occasional lawyer will find either one of these 
volumes well adapted to his use. 





A Pocket CopE or THE RULES oF EvIDENCE IN TriAts AT Law. By John 
Henry Wigmore. Boston: Little, Brown and Company. 1og1o0. pp. liii, 
566. 16mo. 


Professor Wigmore’s four-volume “Treatise on the System of Evidence,” 
which appeared in 1904-1905, was characterized by its reviewer in these pages 
as the ‘“‘most complete and exhaustive treatise on a single branch of our law 
that has ever been written.”” The volume now under review is in the nature 
of a concise summary of the rules developed by the larger work, omitting the 
historical and theoretical chapter introductions of the latter, but maintaining 
in large degree its general characteristics and analysis. The peculiarity of 
Professor Wigmore’s analysis and the oddity of his terminology were commented 
upon in a prior review. 18 Harv. L. Rev. 478. The general practitioner who 
has culled his knowledge of the law of evidence from Stephen and Greenleaf 
feels ill at ease in reading of such monstrosities as “‘autoptic proference,” 
“prophylactic rules,” or “viatoral privilege.” The author persists in the use 
of these unfamiliar terms, though they provoked much objection both in his 
notes to his edition of Greenleaf and in the larger “Treatise.” Yet, as the 
“Treatise” has already established itself as the master authority on the law 
of evidence, so, in spite of its idiosyncrasies, the present “Code” must inevita- 
bly prove a most useful work of a type sui generis. 

The author’s object is twofold: “to provide the practitioner with a handy 
summary of the existing rules of evidence; and at the same time to state them 
in a scientific form capable of serving as a code.” It is in the former capacity 
that the volume will prove most useful to the profession. Concise in state- 
ment, with a careful system of cross-referencing to bring out the many rules 
potentially applicable to a given problem, and with a thorough index, it is a 
handy tool for the hurried lawyer in the court-room. In form the “Code”’ is 
more like the familiar ‘‘ Digest” of Sir J. F. Stephen than the shorter modern 
works — such as Hughes — intended for the student as well as for the prac- 
titioner. Though it does not purport to theorize, it reflects through an easily 
understood system of brackets the sometimes questioned opinions of the 
author as to “what is not yet the law anywhere but ought to be” and “what 
is the law in every jurisdiction but ought not to be law.” The same typo- 
graphical device is used to indicate the variances in the rules of different 
jurisdictions. 

The present edition contains citations only to the author’s more extensive 
treatise, providing by alternate blank pages space for annotations of decisions 
and statutes in the particular jurisdiction of the owner. A series of completely 
annotated “Local Editions” is promised: these will be awaited with eagerness. 
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The workmanship of the volume deserves special commendation. Printed on 
an excellent quality of thin paper, gilt-edged and bound in flexible black mo- 
rocco, the “‘Code”’ is a most attractive pocket companion. R. T. S. 





THE Propte’s Law, or PopULAR PARTICIPATION IN LAW-MAkinc. A study 
in the Evolution of Democracy and Direct Legislation. By Charles S. 
Lobingier.. New York: The Macmillan Company. 1909. pp. xxi, 429. 


This is a timely work. It is the outgrowth of a careful scholar’s investiga- 
tion into the validity of some recent American state constitutions proclaimed 
without ratification by the people. The work bristles with citations, foot- 
notes, transcripts from ancient documents, and might repel the reader un- 
willing to wander in what might strike him as merely another weary waste of 
academic discussion. But although purely judicial in tone, the book contains 
much of the greatest encouragement to the lover of American traditions, and 
leads to a strengthened faith in the doctrine of the sovereignty of the people. 
It shows from historical sources previously little explored the abiding char- 
acter of the demand for government by consent. It implies irresistibly the 
necessity for direct popular participation in law-making if the blessings of 
permanence and tranquillity are to be secured. Professor Howard well says 
in the introduction that the evolution traced by Professor Lobingier ‘yields 
many a lesson of vital import to those seriously interested in the welfare of 
American society.” 

Though the academic interest attaching to this book would be quickly ap- 
preciated by any thoughtful reader, its striking timeliness is especially realized 
by those familiar with the rapidly strengthening but widely misunderstood 
movement for the initiative and referendum in our cities and states. Profes- 
sor Lobingier’s work supplies a historical setting and background for this 
movement of a most impressive character to which its friends and foes alike 
may be directed to their advantage. 

The book derives its vital character not only from the vitality of the subject 
— the study of the source of authority in government — but from the pains- 
taking fidelity with which the work has been done. The author keeps himself 
very much in the background and makes great masses of original documents 
and records speak for themselves. He calls attention to the fact that govern- 
ments were originally “more or less popular, succeeded by a monarchical and 
then a delegate system which, in turn, are supplanted by one completely direct 
and popular.” He then states that his principal theme is ‘‘to show in detail 
how this cycle, so far as completed, has been accomplished.” 

One can hardly see that a cycle has been accomplished or for the indefinite 
future is likely to be, unless the present large units of population, cities, states, 
and nations are to undergo dispersion and subdivision. 

It can hardly be admitted that we are nearing the finish of a cycle. We need 
not accept so dispiriting a figure as that. Might it not better be said that we 
are completing a turn of a spiral of human development and are coming more 
universally than ever to an acceptance of the principles of the folk-moot of 
the early tribes as a foundation? Certainly we are accepting and utilizing 
them at a much higher level, thanks to the acquirement, among many other 
things, of universal education, improved means of communication, and the 
principle of representative government. For all of these permit the massing 
of humanity for the purposes of government in ever greater and greater units, 
which if accompanied with proper regard to local interests, must be regarded 
as in the line of substantial and permanent progress. 

To the reviewer it does not, after all, seem so much a cycle which the author 
has traced as a rigorous and triumphant evolution of an imperishable and un- 
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quenchable human aspiration, the love of liberty and self-government, based 
largely, whether consciously or not, in the faith that the legitimate interests 
of the individual are not only perfectly compatible with the good of all, but 
will in the long run receive a degree of stable support, if the masses are actually 
in control of their own affairs, which cannot be otherwise attained. 

The plan and arrangement of the book may be briefly outlined as follows. 
At the outset attention is called to the popular assembly or folk-moot as “one 
of the conspicuous features of the public life of early Aryan peoples.” The 
author then rapidly traces the survivals of law-making by such assemblies 
through the centuries up to the time of the Reformation, when he shows the 
great impetus given the institution through the church covenants of that 
time. After having thus taken firm root in Great Britain, popular ratification 
of public law became a more or less clearly developed principle in all the Ameri- 
can colonies, particularly in New England, where a pure democracy was realized 
and has been retained in the town meetings. This takes up the first third of 
the book. Considerably more space still is there devoted to a survey of popu- 
lar constitution-making in the United States, and the remainder of the book, 
about a sixth of it, is given up to a very condensed account of popular participa- 
tion in ordinary law-making both in the United States and elsewhere, including 
the Scandinavian countries, France, Italy, Latin America, and Australia. The 
experience of the last fifty years in Switzérland is practically ignored, for the 
somewhat astonishing reason that “it could not be adequately treated in less 
than a volume and no review of it will be attempted here.”” However this may 
be, one cannot help wishing something of it might have been included, or that 
Professor Lobingier may some time favor us with the special volume which it 
may be agreed it deserves. 

There is a copious bibliography, but among the works on Switzerland one 
notes at once the omission of the works of Keller, Th. Curti, and Stiissi. 

A reader wishing to get the gist of the work may well read the chapter 
(chap. xxvi) recapitulating the result of popular constitution-making in the 
United States. Objections often offered by theorists to such practices are there 
crushingly answered — and more yet might be added from some of the most 
recent American methods of acquainting voters with the merits of measures 
submitted to them. Few readers would, however, lay down the book on con- 
cluding this chapter. There is much to tempt and repay them, both in the 
chapters preceding this fine summary and in the subsequent chapters. 

In conclusion it may simply be reasserted that this work is one of great value 
and encouragement to the lover of American traditions and ideals who wishes 
to see them advance to a more perfect fruition. It should be carefully read 
by any student of the modern tendency toward direct legislation. 


L. J. J. 





GENERAL THEORY OF Law. By N. M. Korkunov. Translated by W. G. Hast- 
ings. Boston: The Boston Book Company. 1909. pp. xiv, 524. 


The title is somewhat misleading. A large part of this book is given up to 
the history of conceptions of law, before the author evolves the theory satis- 
factory to him and proceeds with its application. 

The student at the usual American law school, and of course the lawyer in 
practice, consider specific laws in their application to actual cases, and are not 
usually led to concern themselves very deeply with any preliminary philosoph- 
ical “whys” and “wherefores.”” Sometimes, however, when student or lawyer 
has reduced some principle apparently to its lowest terms, he finds himself 
brought face to face with premises, assumed as axioms for the usual purposes 
of his discussion, which yet do not seem wholly satisfactory. In the first book 
of this work, under the heading “Conceptions of the Law,” theories as to the 
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fundamental nature of law, adopted by various writers, are considered in their 
logical and historical aspects. The point of view is broad and undidactic. In 
the rapidity and clearness of this analysis lies, as it seems to the reviewer, the 
greatest value of the ‘General Theory of Law.” Although the reader is intro- 
duced to writers on legal theory, some of whom must be known only by name, 
if at all, he discovers that many of their doctrines have a familiar ring in his 
ears. Some of these doctrines he may find that he has himself unconsciously 
adopted. To know what place they occupy in the history of legal theory cannot 
fail to be valuable and interesting; it may also be surprising, and not wholly 
gratifying. 

So far asa definition of law can be contained in a phrase, the one at which the 
author eventually arrives in the course of his historical discussion is that law 
is the “delimitation of interests.”” In the second and third books are treated 
such large social forces as enter into this delimitation. Since the greater part of 
the author’s concern is with the elements which determine the rules, rather 
than with the interests themselves, the student or lawyer trained in specific 
instances feels in his footing a little unsteadiness, which is not diminished by 
the fact that many of the illustrative examples — and their entire number is 
not too numerous — are unfamiliar. 

The last book, entitled “‘ Positive Law,” contains more of the sort of material 
included in the usual works on “ Jurisprudence,” — how actual legal conditions 
meet the test of theory. Since a Russian is the author, and the book is for 
Russian students in the first place, particular attention is naturally paid to 
Russian law. 

Whether or not the author is followed in all his surprisingly ingenious theories, 
the reader will find many detached paragraphs and statements most stimulating 
to his imagination. For example, when the author, in pointing out the line of 
demarcation between morality and law, says: “ Morality furnishes the criterion 
for the proper evaluation of our interests; law makes out the limits within which 
they ought to be confined. To analyze outa criterion for the evaluation of our 
interests is the function of morality; to settle the principles of the reciprocal 
delimitation of one’s own and other people’s interests is the function of law.” 

The translator’s task has obviously been an exceedingly difficult one. Much 
of the literature of legal theory has been in foreign tongues. Many words and 
phrases have acquired a technical meaning, which cannot be reproduced by 
literal translation. Professor Korkunov has not confined himself to Russian 
for his vocabulary. The equivalents adopted by Professor Hastings, though 
sometimes strained and unusual, are not lengthy paraphrases. For this reason, 
and because the labor of the translator seems to have been a labor of love, the 
text is easy and pleasant to read, and does not exhaust the attention. 

A. T. W. 





A Manvat or MEpIcaAt JuRISPRUDENCE. By Marshall D. Ewell. Second 
Edition. Boston: Little, Brown, and Company. 1909. pp. x, 407. 


In this book, the first edition of which was published in 1887, the author 
presents a general survey of the field of medical jurisprudence. The leading 
topics of the science are treated with a reasonable degree of completeness, 
excepting only the topics of insanity and toxicology. Of these only outlines 
are attempted on account of lack of space. The author states principles clearly 
and develops them with sufficient fullness to make the book useful as an intro- 
duction to the subject or as a means of review. Except as an introduction, an 
attorney might have little occasion to use it; for in the trial of cases depending 
on matters connected with medicine or surgery, he would often want a fuller 
treatment of the special branch involved, while the legal information is of 
rather a general nature. 
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The changes in the second edition made to conform with the present state 
of the science are comparatively few. One would expect, for example, to find 
some mention of the medico-legal bearing of the X-rays. At the end of each 
chapter references have been added, and in the bibliography the most recent 
and exhaustive treatises are included. The book seems admirably adapted for 
the use of students. R. T. H. 





PRACTICAL SUGGESTIONS FOR DRAWING WILLS AND THE SETTLEMENT OF Es- 
TATES IN PENNSYLVANIA. By John Marshall Gest. Philadelphia: T. & 
J. W. Johnson Company. 1909. pp. xx, 152. 

The writer apologetically prefaces his work with the remark of Lawyer 
Thompson in the Ordeal of Richard Feverel: “Ours is an occupation which 
dries the blood.” And, indeed, the title suggests the very humdrum of law 
practice, — the labored efforts of the scrivener and the routine processes of 
administration. But the author’s work belies his own confession. On the dull- 
est subjects its pages are illuminated by quaint illustrations drawn from 
Coke’s Littleton, and the Doctor and Student, and other old masters in the 
law. The author combines the lore of the antiquary with the practical wisdom 
of experience. A subtle humor pervades his exposition of the most formal 
doctrines of the law, but the humor of the author nowhere rules his thought. 
The book is truly unique in that, while written in a lighter vein, it is of unusual 
accuracy and practical value. The chapter-on drawing wills points out, as 
can only be done by an experienced guide, the many pitfalls that beset the 
path of the unwary testator, and his lawyer as well. The chapter on the settle- 
ment of estates shows a singularly intimate acquaintance with the practice in 
that field. The book as a whole is so well written that it is hoped that the fact 
that it is concerned with purely local law will not prevent it from enjoying the 
general circulation which it merits. H. F. S. 





A TREATISE ON THE LAW OF Fipetity Bonps. By M. Barratt Walker. Balti- 
more: King Brothers. 1909. pp. xv, 287. 


The scope of this work is very limited and the main principles of the law 
of suretyship are not touched upon. The author confines himself within the 
narrow bounds suggested by the title. Within the walls of the subject treated 
the book is rather a collection of cases arranged under appropriate heads and 
subheads, than a work in which the underlying principles of the law bearing 
on the subject are set forth. Indeed the author says that “most of the text is 
in the words of the law” and “very little in deduction or opinion by the 
author.” This plan the writer has carried out literally, and there are long ex- 
cerpts from opinions and numerous cases are cited with very little comment to 
point out their application. The book is rather a collection of briefs on the 
various topics treated with well-selected cases as authorities. As such, its use 
is very limited and its value will decrease as new cases are adjudicated by the 
courts. S. ST. F. T. 





A TREATISE ON THE LAw oF LABor Untons. By W. A. Martin. Washington: 
John Byrne and Company. 1910. pp. xxv, 649. 

A Lawyver’s REeco.tections. By George A. Torrey. Boston: Little, Brown, 
and Company. 1910. pp. 227. 


A Dicest or EncuisH Crvizr Law. By Edward Jenks. Book II, part III. 
London: Butterworth and Company. 1910. pp. 431-544. 
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An Inpex-Dicrst or Decisions UNDER THE FEDERAL SAFETY-APPLIANCE 
Acts. Prepared by Otis Beall Kent. Washington: Government Printing 
Office. 1910. pp. xvi, 240. 

Cases ON CARRIERS. By Frederick Green. St. Paul: West Publishing Com- 
pany. I9g10. pp. xx, 602. 

Cases oN Wits. By G. P. Costigan. St. Paul: West Publishing Company, 
1910. pp. xx, 767. ; 
Four THIRTEENTH CENTURY LAw Tracts. By George E. Woodbine. New 

York: Yale University Press. 1910. pp. 183. 

HisToRY OF RECONSTRUCTION IN LouISIANA. By John Rose Ficklen. Balti- 
more: Johns Hopkins Press. 1910. pp. iv, 230. 

INTRODUCTION TO PoLiTIcAL ScrENCE. By James Wilford Garner. New 
York: American Book Company. 1910. pp. 606. 

Les Recrmes Donanrers. By B. Nogaro and M, Moye. Paris: Librairie 
Armaed Colin. 1910. pp. 260. 

Race DIsTINCTIONS IN AMERICAN Law. By Gilbert T. Stephenson. New 
York: D. Appleton and Company. 1910. pp. xxx, 183. 

SECRET LIENS AND REPUTED OwnersuHip. By A. I. Elkus and Garrard 
Glenn. New York: Baker, Voorhees and Company. 1g10. pp. xxx, 183. 

THE CONSTITUTION OF THE COMMONWEALTH OF AUSTRALIA. By W. Har- 
rison Moore. Second Edition. London: Charles F. Maxwell (G. Partridge 
& Co.). 1910. pp. xxviii, 782. 

Tue Lasor LEGISLATION OF CoNNEcTICUT. By Alba M. Edwards. New 
York: American Economic Association. 1907. pp. viii, 315. 

THE ELEMENTS OF JURISPRUDENCE. By F. E. Holland. Eleventh Edition. 
Oxford: University Press. 1910. pp. xxv, 427. 

Tue LAws oF ENGLAND. Volumes V, XI, XII. By the Right Honorable the 
Earl of Halsbury and other lawyers. In about twenty volumes. Lon- 
don: Butterworth and Company; Rochester: Lawyers’ Co-operative 
Publishing Company; Philadelphia: Cromarty Law Book Company. 1910. 
pp. ccvi, 768; clxxix, 829; cxxii, 645. 

WILSON ON INTERNATIONAL LAw. By G. G. Wilson. St. Paul: West Publish- 
ing Company, 1910. pp. xxi, 482. 

Work AccIDENTS AND THE Law. By Crystal Eastman. New York: Charities 
Publication Committee. 1910. pp. xvi, 345. 

JURISPRUDENCE. By John W. Salmond. Third Edition. London: Stevens and 
Haynes. 1910. pp. xiv, 520. 





